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The committees for the year have been appointed and the men 
who will serve the Association in this capacity have been notified. 
Their names appear elsewhere in the Journal. I am greatly in 
debt to various members of the Executive Committee, past presi- 
dents, and others for suggestions as to committee membership. It 
was my desire to make a large percentage of these appointments 
from among members who have not served on committees in the 
past, who have shown an active interest in the Association. In the 
course of time all who attend the meetings should have the oppor- 
tunity of serving. I am confident that the high quality of commit- 
tee work and round table discussions which the Association has 
enjoyed in the past will continue. 


Two new committees have been named, one on admiralty 
insurance, the other on disaster insurance. The personnel of the 
new committees is made up of men who have done a substantial 
volume of work along these respective lines and who are especially 
familiar with the problems. 


Our extensive coastline, our volume of shipping on the Great 
Lakes and inland waterways present us with an increasing number 
of matters involving admiralty insurance. Disaster losses occurring 
in various forms of transportation of passengers and freight, explo- 
sions, and other disasters, are unfortunately becoming more fre- 
quent. Little has been done by the Association in the past cover- 
ing the fields of disaster insurance and reinsurance. The reports 
of these two committees can and, I am confident, will be of great 
interest and benefit to all of us. 


The Mid-Winter Meeting of the Executive Committee will be 
held at the Palm Beach Biltmore on February 22, 23 and 24. All 
members of the Association are welcome to attend. Any members 
who have any suggestions to make as to the annual meeting or its 
program, or with reference to any of the affairs of the Association, 
are urged to advise any member of the Executive Committee as 
to such suggestions before the Mid-Winter Meeting. That is the 
occasion when the Executive Committee has and takes time to 
study the Association’s problems, policies and program in detail. 


KENNETH GRUBB, 
President. 
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ANNUAL MEETING 
IMPORTANT MESSAGE TO MEMBERS 


From 
PRESIDENT KENNETH P. GRUBB 
Information Urgently Needed Regarding Annual Meeting 


The membership at the Fairmont enthu- 
siastically indicated a desire to return to 
White Sulphur. We now find that the 
Greenbrier is putting a disappointingly low 
limit on the number of guests that it can 
accommodate. If the number of members 
wishing to attend is so large that a sub- 
stantial number cannot be accommodated 
at the Greenbrier, the Executive Commit- 
tee must consider some other place. 

In order to give the Executive Commit- 
tee the desired information, it is urgently 
requested that each member promptly ad- 
vise Dave McAlister as to whether he in- 
tends to attend the annual meeting if held 
at White Sulphur on August 18, 19 and 20 
as planned, and whether he intends to 
bring his wife. 

This information should be in Secretary 
Dave McAlister’s hands by February 15, 
1949, so that it may be presented to the 
Executive Committee. 
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By THE Epiror: 


Your Editor urges you to immediately, 
by Air Mail, write your Secretary, Dave 
McAlister, and advise him if you expect 
to attend the annual meeting at the Green- 
brier, White Sulphur Springs, West Vir- 
ginia, stating the desired accommodations. 


If you write now, advising that you do 
expect to attend the annual meeting, your 
letter will be considered as an application 
for reservation. If you fail to write, and 
later decide to attend, you may find that 
all available rooms have been reserved. 


Your President and the Executive Com- 
mittee must be advised as to the number 
of members who expect to attend the an- 
nual meeting, and whether or not they will 
be accompanied by their wives, by Febru- 
an 15, 1949, in order to attempt to secure 
additional rooms at the Greenbrier, or, if 
they are unable to obtain an allotment of 
rooms sufficient to take care of the mem- 
bers and their wives who expect to attend, 
to arrange for the meeting to be held else- 
where. 


Children Violating Statutes 


We have a case pending in the Supreme 
Court of Alabama at this time which is of 
special interest to defense lawyers. 

The question involved in that case is 
that of charging a minor twelve years of 
age with negligence per se for violating a 
statutory rule of the road proximately con- 
tributing to his own injury. 

In Alabama there is a presumption that 
a child between the ages of seven and four- 
teen is guiltless of negligence, and there- 
fore of contributory negligence, for the ob- 
vious reason that a child’s standard of care 
simply cannot be related to the “reason- 
able man” standard. Other states hold that 
a child must exercise that standard of care 
commensurate with his age, and failure to 
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so do will put in operation the rules of 
negligence. 

However, all these rules regarding the 
child’s negligence address themselves in 
some way to the field of the child’s ability 
to reason and comprehend and appreciate 
danger. 

In charging a person with negligence per 
se for the violation of a controlling statute, 
it is not necessary at all to resort to that 
person’s understanding of the statute—or 
even his knowledge of the existence of the 
statute. Reasoning ability is no part of neg- 
ligence per se in violating a statute. 


Therefore, does not the reason for these 
rules of ye per in favor of children fall 
when the child violates a statute contribut- 
ing to his own injury? 

Due to the fact that the Supreme Court 
of Alabama has not as yet passed upon this 
subject with clarity and finality, and be- 
cause of the soundness of this proposition 
and its effect, if sustained, in other juris- 
dictions, we would welcome any citations or 
comment on this theory, with a view to- 
wards preparing an application for a re- 
hearing in our case in the event the ques- 
tion goes — us in the Supreme Court. 
We especially would like to hear from those 
members in states with children’s negli- 
gence rules similar to the Alabama rules. 

As always, we invite the membership to 
submit to your editor any case of interest 
for report and solicitation of comment 
through the Journal. 


Roster of Members 


The April, 1949 issue of the Journal 
will contain the roster of members. If there 
has been any change in the name of your 
firm, or change in address, or if you are a 
home office attorney and your position 
with your company has been changed, noti- 
fy Secretary David I. McAlister, with copy 
to your editor and copy to Treasurer For- 
rest S. Smith. This will insure your name 
correctly * ileal in the April issue of 
the Journal. 


COMPENSATION 


Surrender of Common Law Remedies for 
Injury or Death 


Many compensation acts, such as the Ala- 
bama Act (Title 26, Section 271) bind the 
employee, or in case of death his personal 
representative, surviving spouse, et al, to 
the damages or compensation provided by 
the Workmen’s Compensation Act, and 
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provides that the employee surrender the 
right to any other compensation or dam. 
ages if the injury or death is proximately 
caused by an accident. 
Accident is defined as an unexpected or 
unforseen event, happening suddenly and 
violently, with or without human fault 
and producing at the time injury to the 
physical structure of the body by accidental 
means. (Title 26, paragraph 262 1.) 


The Alabama Supreme Court held that 
a workman subject to the Act does not sur. 
render all of his rights under the common 
law if his injury did not occur suddenly 
or violently, but over a period of time 
gradually progressing. Gentry v. Swann 
Chemical Company, 174 So. 530, 234 Ala. 
313. 


Your editor now has before him a suit 
at common law for damages by the Ad. 
ministratrix of an employee admittedly un- 
der the Alabama Act at the time he met 
his death while using an electric welding 
machine. The deceased employee left no 
dependents; hence, under the Alabama Act, 
before the recent amendment, the employer 
was not required to make payment of any 
compensation, other than hospital and 
burial. 


The attorneys representing the Adminis- 
tratrix in this case, in their attempt to 
avoid the provisions of the Alabama Work- 
men’s gon ago Act, alleged that the 
electric welding machine was inherently 
dangerous to life and that this was well 
known to the employer, and that the em- 
ployer wantonly and wilfully required the 
deceased employee to use the electric weld- 
ing machine, and wilfully and wantonly 
failed to instruct the employee as to the 
method of avoiding said inherent danger. 
There are other counts in the complaint 
which attempt to state a cause of action 
under the old Employer’s Liability Act, 
which was to a large extent superseded by 
the later Compensation Act. 


As this is the first suit of this kind filed 
in Alabama, and as this case will in due 
course reach the Supreme Court of Ala- 
bama regardless of the holding of the trial 
court, I have taken the liberty of briefly 
referring to this case, trusting that it might 
be of interest to at least some of the read- 
ers of the Journal. If an’ member has 
tried or knows of a similar case or situation, 
I would be glad for him to write me and 
to publish the reference to decisions and 
views of our members on this subject. 
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Standing Committees—1948-1949 


ACCIDENT AND DISABILITY INSURANCE 
COMMITTEE 


Chairman: George McD. Schlotthauer, 105 Mo- 
nona Ave., Madison, Wisconsin. 

John W. Apperson, 1830 Exchange Building, 
Memphis 3, Tennessee. 

Ellis Raymond Diehm, 1156-1157 Union Com- 
merce Building, Cleveland 14, Ohio. 

Glenn R. Dougherty, 11th Floor, Empire Build- 
ing, Milwaukee 3, Wisconsin. 

Walter W. Downs, Hartford Accident & Indem- 
nity Co., Hartford, Connecticut. 

William J. Eggenberger, 1615 Dime Building, 
Detroit 26, Michigan. 

Orville F. Grahame, Massachusetts Protective 
Companies, 18 Chestnut Street, Worcester, Massa- 
chusetts. 

Newton Gresham, 11th Floor, 2nd National Bank 
Building, Houston 2, Texas. 

John A. Henry, Continental Casualty Company, 
310 South Michigan Avenue, Chicago 4, Illinois. 

F. Britton McConnell, Pacific Employers Insur- 
ance Co., and Unity Mutual Life & Accident Insur- 
ance Co., 1033 South Hope Street, Los Angeles 15, 
California. 

G. W. Parket, Jr., 2206 Fort Worth National 
Bank Building, Fort Worth, Texas. 

Andrew W. Parnell, 115 North Appleton Street, 
Appleton, Wisconsin. 

Charles E. Pledger, Jr., Washington Building, 
15th Street and New York Avenue, N. W., Wash- 
ington 5, D. C. 

Armistead W. Sapp, 604 Dixie Building, Greens- 
boro, North Carolina. 

V. J. Skutt, Mutual Benefit Health & Accident 
Association, 3316 Farnam Street, Omaha, Nebraska. 

Ex-Officio: J. A. Gooch, Sinclair Building, Fort 
Worth 2, Texas. 


ADMIRALTY INSURANCE COMMITTEE 


Chairman: Stanley B. Long, 6th Floor, Central 
Building, Seattle 4, Washington. 

George E. Beechwood, 1507 Packard Building, 
Philadelphia 2, Pennsylvania. 

Lamar Cecil, Perlstein Building, 
Texas. 

Walter Humkey, 620 Seybold Building, Miami, 
Florida. 

Richard B. Montgomery, Jr., 1103-6 Maritime 
Building, New Orleans 12, Louisiana. 

L. Denman Moody, 16th Floor, Esperson Build- 
ing, Houston, Texas. 

W. R. McKelvey, Insurance Building, Seattle 4, 
Washington. 

Peter Reed, 2800 Terminal Tower, Cleveland, 
Ohio. 

J. H. Skeen, 1508 First National Bank Building, 
Baltimore 2, Maryland. 

Philip C. Sterry, 634 South Spring Street, Los 
Angeles, California. 

Morris E. White, Citizens Building, Tampa 2, 


Florida. 
W. H. White, Gulfport, 
Packard 


Beaumont, 


Abstract Building, 


Mississippi. 

Ex-Officio: J. Harry LaBrum, 1507 
Building, Philadelphia 2, Pennsylvania. 
AUTOMOBILE INSURANCE LAW COMMITTEE 


Chairman: Allen Whitfield, 616 Insurance Ex- 
change Building, Des Moines 9, Iowa. 


Joseph H. Braun, Inter-Insurance Exchange of 
the Chicago Motor Club, 66 East South Water 
Street, Chicago 1, Illinois. 

Fletcher B. Coleman, State Farm Mutual Insur- 
ance Company, State Farm Mutual Building, 
Bloomington, Illinois. 

Charles E. Curtis, Ohio Farmers Insurance Com- 
pany, Leroy, Ohio. 

James Dempsey, 
Plains, New York. 

Roy H. Frobase, American Automobile Insurance 
Company, 1400 Pierce Building, St. Louis, Missouri. 

J. H. Gongwer, 407-408 Farmers Bank Building, 
Mansfield, Ohio. 

John C. Graham, Aetna Casualty & Surety Com- 
pany, Hartford 15, Connecticut. 

Robert P. Hobson, 1805-26 Kentucky Home Life 
Building, Louisville 2, Kentucky. 

Gerald B. Klein, 209 Drew Building, Tulsa, 
Oklahoma. 

Henry C. Meader, 906-10 First National Bank 
Building, Montgomery 4, Alabama. 

Orrin Miller, 5th Floor, Republic Bank Building, 
Dallas 1, Texas. 

Warren Nigh, Government Employees Insurance 
Company, Investment Building, Washington, D. C. 

H. Beale Rollins, 629 Title Building, Baltimore 
2, Maryland. 

Royce G. Rowe, Lumbermens Mutual Casualty 
Co., Mutual Insurance Building, 4750 Sheridan 
Road, Chicago 40, Ilinois. 

P. L. Thornbury, Farm Bureau Mutual Auto 
Insurance Co., 246 North High Street, Columbus 
16, Ohio. 

Laurent Kimball Varnum, 1000 Michigan Trust 
Building, Grand Rapids, Michigan. 

Ex-Officio: Victor C. Gorton, Allstate Insurance 
Co., 20 North Wacker Drive, Chicago 6, Illinois. 


AVIATION LAW COMMITTEE 


Chairman: George Wells Orr, 80 John Street, 
New York 7, New York. 

Leslie P. Beard, 1912 American Bank Building, 
New Orleans 12, Louisiana. 

Henry M. Boss, 702 Turks Head Building, Provi- 
dence 3, Rhode Island. 

Pinckney L. Cain, 1001-1006 Palmetto Building, 
Columbia F. South Carolina. 

Herbert F. Dimond, 27 Cedar Street, New York 
7, New York. 

E. Smythe Gambrell, Suite 825, The Citizens & 
Southern National Bank Building, Atlanta 3, 
Georgia. 

Gay Gleason, Employers Liability Assurance Cor- 
poration, 110 Milk Street, Boston 7, Massachusetts. 

T. J. Healy, 27 William Street, New York, New 
York. 

Charles C. Howell, Jr., 601 Atlantic National Bank 
Bldg., Jacksonville 2, Florida. 

Payne Karr, Room 1210, 1411-4th Avenue Build- 
ing, Seattle 1, Washington. 

Wilder Lucas, 1515 Ambassador Building, St. 
Louis 1, Missouri. 

Samuel P. Orlando, 709 Market Street, Camden, 
New Jersey. 

Leo B. Parker, 900 Waltower Building, Kansas 
City 6, Missouri. 

W. Harold Rutherford, Hartford Accident & 
Indemnity Co., 1329 Insurance Exchange, Chicago 
4, Illinois. 


Northoourt Building, White 
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John Vicker, Jr., 501 Mutual Building, Rich- 
mond 21, Virginia. 

Ex-Officio: Wayne Ely, 10th Floor, Commerce 
Building, St. Louis 2, Missouri. 


CASUALTY COMMITTEE 


Chairman: John L. Barton, 1010 First National 
Bank Building, Omaha 2, Nebraska. 

joseph B. Beach, 200 Strongs Ave., Stevens Point, 
Wisconsin. 

Palmer Benson, St. Paul Mercury Indemnity 
Company, 111 West Fifth Street, St. Paul 2, Min- 
nesota. 

William W. Chalmers, Zurich General Accident & 
Liability Insurance Co., 135 South LaSalle Street, 
Room 400, Chicago 3, Hlinois. 

Sanford Marshall Chilcote, 2415 Grant Building, 
Pittsburgh 19, Pennsylvania. 

Hugh D. Combs, United States Fidelity & Guar- 
anty Company, Baltimore 3, Maryland. 

h P. Craugh, First National Bank Building, 
Utica, New York. 

James B. Donovan, 60 John Street, New York, 
New York. . 

William H. Freeman, 1167 Northwestern Bank 
Building, Minneapolis 2, Minnesota. 

Charles P. Gould, 727 West 7th Street, Los An- 
geles 14, California. 

George E. Heneghan, 418 Olive Street, St. Louis 
2, Missouri. 

L. Denman Moody, 16th Floor, Esperson Build- 
ing, Houston, Texas. 

William H. McClendon, Jr., Richards Building, 
New Orleans 12. Louisiana. 

James J. McGuirk, Jr., Globe Indemnity Com- 
pany, 150 William Street, New York 8, New York. 

Matthew { O’Brien, 3520 Board of Trade Bldg.. 
Chicago 4, Hlinois. 

Myr! F. Priest, Anchor Casualty Co., 2700 Uni- 
versity Ave., St. Paul 4, Minnesota. 

Philip N. Snodgrass, General Casualty Company, 
117 East Wilson St., Madison 3, Wisconsin. 

Robert F. Young, 1201 Third National Bank 
Building, Dayton 2, Ohio. 

Ex-Officio: Alvin R. Christovich, 1915 Ameri- 
can Bank Building, New Orleans 12, Louisiana. 


CATASTROPHE INSURANCE COMMITTEE 


Chairman: Paul J. McGough, 1260 Northwest- 
ern National Bank Building, Minneapolis 2, Minne- 
sota. 

John R. Kitch, Security Mutual Casualty Com- 
pany, 105 South LaSalle Street, Borland Building, 
Chicago 3, Illinois. 

Hector Kottgen, General Reinsurance Corpora- 
tion, 90 John Street, New York 7, New York. 

William B. Mendes, 27 William Street, New York, 
New York. 

Rupert G. Morse, Employers Reinsurance Cor- 
poration, P. O. Box 2088, Kansas City 13, Missouri. 

Ex-Officio: L. Duncan Lloyd, 135 South LaSalle 
Street, Chicago 3, Illinois. 


FIDELITY & SURETY LAW COMMITTEE 


Chairman: Kenneth B. Cope, 1110 First Nation- 
al Bank Building, Canton 2, Ohio. 

Paul F. Ahlers, 1020 Bankers Trust Building, Des 
Moines 9, Iowa. 

Harold A. Bateman, 2010 Republic Bank Build- 
ing, Dallas 1, Texas. 

George Arthur Blanchet, 99 John Street, New 
York 7, New York. 
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Garnet W. Denmead, New Amsterdam Casualty 
Company, Baltimore 3, Maryland. 

W. Braxton Dew, Aetna Casualty & Surety Com. 
pany, Hartford, Connecticut. 

Byron Edward Ford, 52 East Gay Street, Colum. 
bus 15, Ohio. 

Joseph Hinshaw, 1 North LaSalle Street, (pj. 
cago 2, Ilinois. 

Parker Holt, Collier Building, Box 1111, For 
Myers, Florida. 

Walter A. Mansfield, 909-10 Lafayette Bldg., De. 
troit 26, Michigan. 

J. P.. Mudd, 914 Massey Building, Birmingham 
3, Alabama. 

Arthur A. Park, Russ Bldg., San Francisco 4 
California. 

James King Rankin, 1130 C. & S. Bank Building 
Atlanta, Georgia. 

Thomas Watters, Jr., 116 John Street, New York 
7, New York. 

Robert L. Webb, 708 National Bank of Topeka 
Bldg., Topeka, Kansas. 

George M. Weichelt, 1111 The Rookery Bidg., 299 
So. LaSalle St., Chicago 4, HMlinois. 

Ex-Officio: Ernest W. Fields, U. S. Guarantee 
Company, 90 John Street, New York, New York, 


FINANCE COMMITTEE 


Chairman: Milton A. Albert, New 
Casualty Co., 227 St. Paul Street, 
Maryland. 

L. Duncan Lloyd, 135 South LaSalle Street, Chi- 
cago 3, Illinois. 

Robert M. Nelson, Columbian 
Memphis 3, Tennessee. 

Ex-Officio: Forrest S$. Smith, Treasurer, | Ex.- 
change Place, Jersey City 2, New Jersey. 

Kenneth P. Grubb, President, 828 North Broad. 
way, Milwaukee 2, Wisconsin. 


Amsterdam 
Baltimore 3. 


Mutual Tower 


FINANCIAL RESPONSIBILITY AND HIGHWAY 
SAFETY COMMITTEE 


Chairman: John Paul Faude, Aetna Life Affiliat. 
ed Companies, 151 Farmington Avenue, Hartford 
Connecticut. 

John D. Andrews, Rentschler Building, Hamil- 
ton, Ohio. 

William W. Chambers, Zurich General Accident 
& Liability Insurance Company, 135 South LaSalle 
Street, Room 400, Chicago 3, Illinois. 

George R. Crosby, American Surety Company 
and New York Casualty Company, 100 Broadway, 
New York 5, New York. 

Duke Duvall, 1501 APCO Tower, Oklahoma City 
2, Oklahoma. 

Holly W. Fluty, General Reinsurance Corpora- 
tion, 90 John St., New York 7, N. Y. 

Arthur B. Geer, 1106 First National Soo-Line 
Building, Minneapolis 2, Minnesota. 

James W. Hughes, Farmers Automobile Insur- 
ance Exchange, 4680 Wilshire Boulevard, Los An- 
geles 54, California. 

John F. Hynes, Employers Mutual Casualty 
Company, 210 - 7th Street, Des Moines 7, Iowa. 

William A. Kelly, 1110 First Central Tower 
Akron 8, Ohio. 

Samuel Levin, Continental Illinois Bank Build- 
ing, 231 South LaSalle Street, Chicago 4, Illinois. 

John D. Randall, American Trust Building 
Cedar Rapids, Iowa. 

Mark Townsend, Jr., 921 Bergen Avenue, Jerse! 
City, New Jersey. 
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Thomas W. Wassell, Interurban Building, Dallas 
], Texas. ; . 

William A. Wickham, Standard Accident Insur- 
ance Company, 640 Temple Avenue, Detroit 32, 
Michigan. / ; ; 

Fx-Officio: Franklin J. Marryott, Liberty Mu- 
tual Insurance Company, 175 Berkeley Street, Bos- 
ton 17, Massachusetts. 


FIRE AND MARINE COMMITTEE 


Chairman: Ambrose B. Kelly, Associated Factory 
Mutual Fire Insurance Companies, 512 Turks Head 
Building, Providence 1, Rhode Island. 

Robert Raymond Elliott, 60 Batterymarch Street, 
Boston 10, Massachusetts. 

George P. Gardere, 509 Republic Bank Building, 
Dallas 1, Texas. 

Howard B. Gist, Guaranty Bank Building, Box 
1006, Alexandria 5, Louisiana. 

Lionel P. Kristeller, 744 Broad Street, Newark 2, 
New Jersey. 

William B. Mangin, 1603 State Tower, Syracuse 
9, New York. 

Hugh E. Reynolds, 750 Consolidated Building, 
Indianapolis 4, Indiana. 

Alexis J. Rogoski, Hackley Union National Bank 
Building, Muskegon, Michigan. 

Lee J. Scroggie, Dime Building, Detroit 26, Mich- 
igan. 
my. C. Shuttleworth, Merchants National Bank 
Building, Cedar Rapdis, Iowa. 

Gerald C. Snyder, 210 Washington Street, Wau- 
kegan, Illinois. 

Victor Davis Werner, Suite 2304-19 Rector Street, 
New York 6, New York. 

Ex-Officio: Joseph A. Spray, 341 Roosevelt 
Building, 727 West 7th Street, Los Angeles 14, 
California. 


HOME OFFICE COUNSEL COMMITTEE 


Chairman: John R. Kitch, Security Mutual Cas- 
ualty Company, 105 South LaSalle Street, Borland 
Bidg., Chicago 3, Illinois. 

Palmer Benson, St. Paul-Mercury Indemnity 
Company, 111 West Fifth Street, St. Paul 2, Min- 
nesota. 

Patrick F, Burke, Indemnity Insurance Company, 
of North America, 1600 Arch Street, Philadelphia 
1, Pennsylvania. 

T. DeWitt Dodson, Metropolitan Life Insurance 
Company, | Madison Avenue, New York 10, New 
York. 

John A. Henry, Continental Casualty Company, 
$10 South Michigan Avenue, Chicago 4, Illinois. 

Wilson C, Jainsen, Hartford Accident & Indem- 
nity Company, 690 Asylum Street, Hartford, Con- 
necticut. 

J. Mearl Sweitzer, Employers Mutual Liability 
Insurance Company, 407 Grant Bldg., Wausau, 
Wisconsin. 

Ex-Officio: Milton A. Albert, New Amsterdam 
Casualty Company, 227 St. Paul Street, Baltimore 3, 
Maryland. 


JOURNAL COMMITTEE 


Chairman: Wayne E. Stichter, 9th Floor, Home 
Bank Building, Toledo 4, Ohio. 

Wayne Ely, 10th Floor, Commerce Building, St. 
Louis 2, Missouri. 

Ernest W. Fields, U. S$. Guarantee Co., 90 John 
Street, New York, New York. 

Henry W. Nichols, National Surety Corporation, 
4 Albany Street, New York 6, New York, 
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LEGISLATIVE ADVISORY COMMITTEE 


Chairman: J. Harry LaBrum, 1507 Packard 
Building, Philadelphia 2, Pa. 

John S. Hamilton, Jr., 919 North Michigan Ave- 
nue, Chicago 11, Illinois. 

Ray Murphy, Association of Casualty and Surety 
Companies, 60 John Street, New York 7, New York. 


LIFE INSURANCE COMMITTEE 


Chairman: Gerald M. Swanstrom, The North- 
western Mutual Life Insurance Company, 720 East 
Wisconsin Avenue, Milwaukee 2, Wisconsin. 

George Z. Barnes, Alliance Life Insurance Com- 
pany, First National Bank Building, Peoria 2, 
Illinois. 

Berkeley Cox, Aetna Life Insurance Company, 
151 Farmington Avenue, Hartford, Connecticut. 

Taylor H. Cox, 301 Fidelity Bankers Trust Build- 
ing, Knoxville 02, Tennessee. 

T. DeWitt Dodson, Metropolitan Life Insurance 
Company, 1 Madison Avenue, New York 10, New 
York. 

James D. Fellers, 1412 APCO Tower, Oklahoma 
City 2, Oklahoma. 

John F. Handy, Massachusetts Mutual Life Insur- 
ance Company, 1295 State Street, Springfield, Mas- 
sachusetts. 

Joseph W. Henderson, 1910 Packard Building, 
Philadelphia 2, Pennsylvania. 

Clinton M. Horn, 28th Floor, Terminal Tower, 
Cleveland 13, Ohio. 

David J. Kadyk, 135 South LaSalle Street, Chi- 
cago 3, Illinois. 

Grover Middlebrooks, 1324 William-Oliver Build- 
ing, Atlanta 3, Georgia. 

Edward B. Raub, Jr., Room 1508-13 Merchants 
Bank Building, Indianapolis 4, Indiana. 

R. W. Shackleford, 700 Tampa Theatre Building, 
Tampa 2, Florida. 

Sylvester C. Smith, Jr., The Prudential Insurance 
Company of America, 18 Bank Street, Newark 1, 
New Jersey. 

Joseph R. Stewart, Kansas City Life Insurance 
Company, 3520 Broadway, Kansas City 10, Missouri. 

Price H. Topping, Guardian Life Insurance Co. 
of America, 50 Union Square, New York 3, New 
York. 

Ex-Officio: David I. McAlister, 63 South Main 
Street, Washington, Pennsylvania. 


MEMORIAL COMMITTEE 


Chairman: Elias Field, 15 State Street, Boston 9, 
Massachusetts. 

F. B. Baylor, 1204 Sharp Building, Lincoln 8, 
Nebraska. 

Milo H. Crawford, Dime Building, Detroit 26, 
Michigan. 

Gerald P. Hayes, 735 North Water Street, Mil- 
waukee 2, Wisconsin. 

Robert M. Noll, Peoples Bank Building, Mari- 
etta, Ohio. 

Willis Smith, Security Bank Building, Raleigh, 
North Carolina. 

Ex-Officio: Lowell White, 550 Equitable Build- 
ing, Denver 2, Colorado. 


OPEN FORUM COMMITTEE 


Chairman: Wayne E. Stichter, 9th Floor, Home 
Bank Building, Toledo 4, Ohio. 

Fletcher B. Coleman, State Farm Mutual Insur- 
ance Building, Bloomington, Illinois. 
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Lester P. Dodd, Dime Building, Detroit 26, Mich- 
igan. 
William E. Knepper, 5 East Long Street, Colum- 
bus 15, Ohio. 

Richard B. Montgomery, Jr., 1103-6 Maritime 
Building, New Orleans 12, Louisiana. 


PRACTICE AND PROCEDURE COMMITTEE 


Chairman: Lon Hocker, Jr., 407 North 8th 
Street, St. Louis 1, Missouri. 

Milton L. Baier, Merchants Mutual Casualty 
Company, 268 Main Street, Buffalo, New York. 

Harold G. Baker, 511-521 Murphy Building, East 
St. Louis, Illinois. 

Forrest A. Betts, Suite 708 Security Building, Los 
Angeles 13, California. 

Edward C. Brewer, Box 306, Clarksdale, Mississ- 
ippi. 

"Taner Cecil, Perlstein Building, Beaumont, 
Texas. 

Glendon E. French, Liberty Mutual Insurance 
Company, 20 North Wacker Drive, Room 740, 
Chicago 6, Illinois. 

Charles Cook Howell, Jr., 601 Atlantic National 
Bank Building, Jacksonville 2, Florida. 

John A. Kluwin, 735 North Water Street, Mil- 
waukee 2, Wisconsin. 

William E. Knepper, 5 East Long Street, Colum- 
bus 15, Ohio. 

J. Lance Lazonby, Baird Office Building, Gaines- 
ville, Florida. 

Erwin W. Roemer, 33 South Clark Street, Chi- 
cago 3, Illinois. 

H. L. Smith, 430-33 Kennedy Building, Tulsa 3, 
Oklahoma. 

Francis Van Orman, Bankers Indemnity Insurance 
Company, 15 Washington Street, Box 247, Newark 
2, New Jersey. ‘ 

Ex-Officio: Wayne E. Stichter, 9th Floor, Home 
Bank Building, Toledo 4, Ohio. 


SPECIAL ADVISORY COMMITTEE 


Chairman: Paul J. McGough, 1260 Northwest- 
ern National Bank Building, Minneapolis 2, Min- 
nesota. 

F. B. Baylor, 1204 Sharp Building, Lincoln 8, 
Nebraska. 

Pat H. Eager, Jr., Standard Life Building, Jack- 
son 105, Mississippi. 

Willis Smith, Security Bank Building, Raleigh, 
North Carolina. 

Oscar J. Brown, 1603-1604 State Tower Building, 
Syracuse 2, New York. 

Gerald P. Hayes, 735 North Water Street, Mil- 
waukee 2, Wisconsin. 

Milo H. Crawford, Dime Building, Detroit 26, 
Michigan. 

P. E. Reeder, Suite 808, Scarritt Building, Kansas 
City 6, Missouri. 

Ex-Officio: Lowell White, 550 Equitable Build- 
ing, Denver 2, Colorado. 


WORKMEN’S COMPENSATION COMMITTEE 


Chairman: Denis McGinn, 1103 Escanaba Na- 
tional Bank Building, Escanaba, Michigan. 

C. Clyde Atkins, 913 Alfred I. DuPont Building, 
Miami 32, Florida. 

E. D. Bronson, Mills Tower, 220 Bush Street, 
San Francisco 4, California. 

John E. Dougherty, First National Bank Build- 
ing, York, Nebraska. 

L. St. M. DuMoulin, 850 Hastings Street, West, 
Vancouver, B. C., Canada. 
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Gallitzen A. Farabaugh, 301-309 St. Joseph Bank 
Building, South Bend 11, Indiana. 

John S. Hamilton, Jr., 919 North Michigan Aye. 
nue, Chicago 11, Illinois. 

Leslie P. Hemry, American Mutual Liability In. 
surance Company, 142 Berkeley Street, Boston 1 
Massachusetts. 

F. Carter Johnson, Jr., American Bank Building. 
New Orleans 12, Louisiana. : 

J. L. Lancaster, Jr., 505 Republic Bank Building, 
Dallas 1, Texas. 

Robert T. Luce, 208 South LaSalle Street, Chi. 
cago 4, Illinois. 

John Keith Maddin, Nashville Trust Building, 
Nashville 3, Tennessee. 

Daniel Mungall, General Accident Fire & Life 
Assurance Corporation, Ltd., 414 Walnut Street, 
Philadelphia 5, Pennsylvania. 

Welcome D. Pierson, 1515 First National Build. 
ing, Oklahoma City 2, Oklahoma. 

J. Mearl Sweitzer, Employers Mutual Liability 
Insurance Company, 407 Grant Building, Wausau, 
Wisconsin. 

Albert E. Zarlengo, 1020 First National Bank 
Building, Denver 2, Colorado. 

Ex-Officio: Robert M. Nelson, Columbian Mu. 
tual Tower, Memphis 3, Tennessee. 


GENERAL ENTERTAINMENT COMMITTEE 


Chairman: L. J. Carey, Michigan Mutual Lia- 
bility Company, 163 Madison Avenue, Detroit 26, 
Michigan. 

Vice-Chairman: 
ton, West Virginia. 

Mrs. Fletcher B. Coleman, Bloomington, Illinois, 

Lester P. Dodd, Dime Building, Detroit 26, 
Michigan. 

Mrs. J. A. Gooch, Sinclair Building, Fort Worth 
2, Texas. 

J. A. Gooch, Sinclair Building, Fort Worth 2, 
Texas. 

Mrs. L. Duncan Lloyd, Chicago, Illinois. 

Richard B. Montgomery, Jr., 1103-6 Maritime 
Building, New Orleans 12, Louisiana. 

Stanley C. Morris, P. O. Box 1588, Charleston 26, 
West Virginia. 

Alexis J. Rogoski, Hackley Union National Bank 
Building, Muskegon, Michigan. 

John J. Wicker, Jr., 501 Mutual Building, Rich- 
mond 21, Virginia. 


GOLF COMMITTEE 


Chairman: Lester P. Dodd, Dime Building, De- 
troit 26, Michigan. 

John H. Anderson, Jr., Security Bank Building, 
Raleigh, North Carolina. 

Oscar J. Brown, 1603-1604 State Tower Building, 
Syracuse 2, New York. 

Frank X. Cull, 630 Bulkley Building, Cleveland 
15, Ohio. 

James B. Donovan, 60 John Street, New York, 
New York. 

Pat H. Eager, Jr., Standard Life Building, Jackson 
105, Mississippi. 

John S. Lord, 135 South LaSalle Street, Chicago 3, 
Tlinois. 

Albert C. Schlipf, 714 First National Bank Build- 
ing, Springfield, Illinois. 


LADIES’ BRIDGE COMMITTEE 
Mrs. J. A. Gooch, Fort 


Mrs. Stanley C. Morris, Charles- 


Chairman: Worth, 


Texas. 
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Vice-Chairman: Mrs. L. J. Carey, Detroit, Mich- 


Wars. Milton L. Baier, Buffalo, New York. 
Mrs. Oscar J. Brown, Syracuse, New York. 
Mrs. Kenneth B. Cope, Canton, Ohio. 
Mrs. Elias Field. Boston, Massachusetts. 
Mrs. John R. Kitch, Chicago, Illinois. 
Mrs. L. Duncan Lloyd, Chicago, Hlinois. 
s. Walter A. Mansfield, Detroit, Michigan. 
;. Stanley C. Morris, Charleston, West Vir- 


. David I. McAlister, Washington, Pennsyl- 


. R. W. Shackleford, Tampa, Florida. 

. Forrest S. Smith, Jersey City, New Jersey. 
. Wayne E. Stichter, Toledo, Ohio. 

. Price H. Topping, New York, New York. 


LADIES’ GENERAL ENTERTAINMENT 
COMMITTEE 


Chairman: Mrs. Stanley C. Morris, Charleston, 
West Virginia. 

Mrs. William R. Brown, Houston, Texas. 

Mrs. Alvin R. Christovich, New Orleans, Louis- 
iana. 

Mrs. Wayne Ely, St. Louis, Missouri. 

Mrs. Lon Hocker, Jr., St. Louis, Missouri. 

Mrs. J. Harry LaBrum, Philadelphia, Pennsyl- 
vania. 

Mrs. Walter R. Mayne, St. Louis, Missouri. 

Mrs. L. Denman Moody, Houston, Texas. 

Mrs. Denis McGinn, Escanaba, Michigan. 

Mrs. Harold W. Rudolph, New York, New York. 

Mrs. J. Mearl Sweitzer, Wausau, Wisconsin. 

Mrs. Victor Davis Werner, New York, New York. 

Mrs. Lowell White, Denver, Colorado. 


LADIES’ GOLF COMMITTEE 


Chairman: Mrs. Fletcher B. Coleman, Bloom- 
ington, Illinois. 

Mrs. Frank X. Cull, Cleveland, Ohio. 

Mrs. Lester P. Dodd, Detroit, Michigan. 

Mrs. H. Melvin Roberts, Cleveland, Ohio. 


LOCAL ARRANGEMENTS COMMITTEE 


Chairman: Stanley C. Morris, P. O. Box 1588, 
Charleston 26, West Virginia. 

James M. Guiher, Union National Bank Build- 
ing, Clarksburg 26, West Virginia. 

Thomas B. Jackson, 1601 Kanawah Valley Build- 
ing, Charleston 22, West Virginia. 

Albert S$. Kemper, Jr., Law and Commerce Build- 
ing, Bluefield, West Virginia. 

Clarence E. Martin, The Peoples Trust Building, 
Martinsburg, West Virginia. 

John J. Wicker, Jr., 501 Mutual Building, Rich- 
mond 21, Virginia. 

Ex-Officio: L. Duncan Lloyd, 135 South LaSalle 
Street, Chicago 3, Illinois. 


MEN’S BRIDGE COMMITTEE 


Chairman: Alexis J. Rogoski, Hackley Union 
National Bank Building, Muskegon, Michigan. 

Wayne Ely, 10th Floor, Commerce Building, St. 
Louis 2, Missouri. 

Walter R. Mayne, 506 Olive Street, St. Louis 1, 
Missouri. 


RECEPTION COMMITTEE 


Mr. and Mrs. Kenneth P. Grubb, 
Wisconsin. 


Milwaukee, 
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Mr. and Mrs. L. Duncan Lloyd, Chicago, Illinois. 

Mr. and Mrs. J. A. Gooch, Fort Worth, Texas. 

Mr. and Mrs. Victor C. Gorton, Chicago, Illinois. 

Mr. and Mrs. David I. McAlister, Washington, 
Pennsylvania. 

Mr. and Mrs. Forrest S. Smith, Jersey City, New 
Jersey. 

Mr. George W. Yancey, Birmingham, Alabama. 

Mr. Miller Manier, Nashville, Tennessee. 

Mr. and Mrs. Lowell White, Denver, Colorado. 

Mr. and Mrs. Milton A. Albert, Baltimore, Mary- 
land. 

Mr. and Mrs. Alvin R. Christovich, New Orleans, 
Louisiana. 

Mr. and Mrs. Wayne Ely, St. Louis, Missouri. 

Mr. and Mrs. Ernest W. Fields, New York, New 
York. 

Mr. and Mrs. J. Harry LaBrum, Philadelphia, 
Pennsylvania. 
. Mr. and Mrs. Franklin J. Marryott, Boston, Mas- 
sachusetts. 

Mr. and Mrs. Robert M. Nelson, Memphis, Ten- 
nessee. 

Mr. and Mrs. Joseph A. Spray, Los Angeles, Cal- 
ifornia. 

Mr. and Mrs. Wayne E. Stichter, Toledo, Ohio. 

Mr. and Mrs. Pat Carey, Detroit, Michigan. 

Mr. and Mrs. Stanley Morris, Charleston, West 
Virginia. 


RECEPTION COMMITTEE FOR NEW 
MEMBERS 


Chairman: Richard B. Montgomery, Jr., 1103-6 
Maritime Building, New Orleans 12, Louisiana. 

C. Clyde Atkins, 913 Alfred I. DuPont Building, 
Miami 32, Florida. 

William R. Brown, 1600 Niels Esperson Building, 
Houston 2, Texas. 

John C. Graham, Aetna Life Insurance Company, 
Hartford 15, Connecticut. , 

Ralph B. Lacey, Dime Building, Detroit 26, Mich- 
igan. 

Henry W. Nichols, National Surety Corporation, 
4 Albany Street, New York 6, New York. 

Leo B. Parker, 900 Waltower Building, Kansas 
City 6, Missouri. 

Wm. G. Pickrel, 613-625 Gas & Electric Building, 
Dayton 2, Ohio. 

Royce G. Rowe, Lumbermens Mutual Casualty 
Company, Mutual Insurance Building, 4750 Sheri- 
dan Road, Chicago 40, Illinois. 

J. Mearl Sweitzer, Employers Mutual Liability 
Insurance Company, 407 Grant Building, Wausau, 
Wisconsin. 


RECEPTION COMMITTEE FOR WIVES OF 
NEW MEMBERS 


Chairman: Mrs. L. Duncan 


Illinois. 
Mrs. Patrick F. Burke, Philadelphia, Pennsyl- 
vania. 
Mrs. Raymond N. Caverly, New York, New York. 
Mrs. Pat H. Eager, Jr., Jackson, Mississippi. 
Mrs. Charles P. Gould, Los Angeles, California. 
Mrs. Kenneth P. Grubb, Milwaukee, Wisconsin. 
Mrs. John R. Kitch, Chicago, Illinois. 
Mrs. Denis McGinn, Escanaba, Michigan. 
Mrs. Paul McGough, Minneapolis, Minnesota. 
Mrs. Lowell White, Denver, Colorado. 


Lloyd, Chicago, 
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Cumulative Liability on Fidelity Bonds 


By G. L. Reeves 
Tampa, Florida 


HEN the Chairman of our Commit- 

tee asked me to prepare a paper 
to be discussed at this open forum on some 
subject of importance to the Bar and un- 
derwriters, I made some investigation and 
found that the question of cumulative li- 
ability on fidelity bonds has —_ pores’ 
its head after it was thought that the sub- 
ject had been properly deterred for some 
years. 

In order that we may clearly understand 
what is meant by cumulative liability, we 
will use as a typical example the facts in a 
case decided by the Supreme Court of Ten- 
nessee’. One Drew Rowen was manager of 

‘Fourth and First Bank & Trust Company vs. 
Fidelity & Deposit Company, 281 SW 785. 

a branch bank and during the period of 
January, 1920, to June, 1924, he embezzled 
over $100,000, which abstractions were dis- 
tributed as follows: (using round figures 





Effective December 31, 1919, Fidelity & 
Deposit issued a blanket bond to the bank 
protecting against the dishonesty of its em- 

loyees which bond was in the amount of 
50,000 and included a discovery period of 
twelve (12) months after the termination 
of the bond. Termination could be by thirty 
(30) days’ written notice from the surety 
or upon written request by the insured 
and, likewise, provided that it would be 
terminated as to any employee as soon as 
the insured should learn of the default or 
within fifteen (15) days after written re- 
uest of the surety of its desire to terminate 

e bond as to any named employee. Rowen 
so manipulated the books of the bank that 
he was able to conceal the defalcations un- 
til June, 1924, at which time notice was 
promptly given to the surety. The bond 
stated it was being issued in consideration 
of a premium “for a period of one year 
from the date hereof, and all subsequent 
annual premiums.” The premiums were 
paid for a period of four years carrying it 
to December 31, 1923. The bank contended 
that the original bond, issued in December, 


1919, was intended to cover losses sustained 
during the year 1920; that the bond was 
renewed for each of the years 1921, 1929, 
and 1923 and that the original bond and 
each renewal thereof were separate con- 
tracts, each covering one year and that the 
surety was therefore liable as upon four 
(4) distinct obligations each limited to 
$50,000 or with a limited total liability of 
$200,000. On the other hand, the surety 
took the position that only one bond was 
issued with a penalty of $50,000 and that 
this same ipenll auntioned throughout the 
years so that its total liability did not ex. 
ceed $50,000. 

Similar questions of cumulative liability 
can arise on several different classes of {i- 
delity bonds that are now in use but prac- 
tically all of the reported cases deal with 
fidelity (individual, name, or position 
schedule) or blanket bonds, which is read- 
ily understandable. 


About the turn of the century, this per- 
plexing question was presented to many 
courts, some of which relying on the old 
rule of liberal construction of bonds exe- 
cuted by compensated sureties, found suf- 
ficient ambiguity in the wording of the 
bonds to warrant their conclusions that the 
payment of the annual premiums effected 
a new bond each year in the same amount 
as the preceding year and with the same 

rovisions and conditions and, therefore, 

eld the liability cumulative. Running 
through all these decisions will be found 
many announcements to the effect that the 
court must look to the wording of the bond 
to determine the intentions of the parties. 
Also, the language in the renewal receipt 
issued each year became very important. 

The underwriters soon learned that it 
was essential that the bond clearly mani- 
fest an intention that it be a continuing 
one with no termination date and that a 
clear intent should likewise be shown that 
the liability be limited to the face amount 
of the bond and not cumulative. This gave 
rise to the non-cumulative provision and a 
rewording of the bond and renewal cer- 
tificate have been generally upheld as con- 
tinuing obligations and non-cumulative; 
except in a few cases where the peculiar 
facts or wording of the instrument were 
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seized upon by the courts as a justification 
for deciding against the surety. 

At first blush, you may think that a hold- 
ing to the effect that separate contracts are 
to be considered as issued each year always 
benefits the insured. This is not true and 
we find on some occasions that the insured 
has been contending that it is a continuous 
bond. This situation arises from the dis- 
covery period provision, which is usually 
one year after the termination of the bond. 
For instance, if in the case, the facts of 
which I used as an example above, the 
Court had held that the payments of the 
annual premiums constituted separate and 
distinct contracts, there could have been 
no recovery, save and except for the defal- 
cations in the year 1923 because the dis- 
covery was made more than twelve months 
after the end of 1922 but before expiration 
of the discovery period after the termina- 
tion of the bond, to wit: end of 1923. In 
other words, if the court construed the pay- 
ment of annual premiums to constitute 
separate contracts, then the contracts for 
the years 1920, 1921 and 1922 had termi- 
nated prior to twelve months before the 
discovery; hence no liability. On the other 
hand, if the bond was a continuing con- 
tract, even though limited to the amount 
of $50,000, there was liability on the part 
of the company for the defalcations during 
each of the years limited to a total liability 
of $50,000 because the discovery was made 
while the bond was in effect and before 
the expiration of the discovery period. 

The principal argument of those that 
contend there are separate bonds or con- 
tracts each year is that if there is a defalca- 
tion one year in the full amount of the 
bond, then the underwriter is accepting 
subsequent premiums without giving any 
protection. Of course, the protection that 
the insured is given is the possibility of 
discovering a defalcation after the discov- 
ery period has run for a prior year. As one 
court pointed out, the premiums are based 
upon a limit of liability set forth on the 
bond on the theory that it is a continuing 
bond and if cumulative liability is to be 
covered the sureties could and would un- 
derwrite the same upon adequate pre- 
miums. 

One company in issuing its renewal re- 
ceipts or continuing certificates used this 
language: 


“Provided, however, that the aggregate 
liability of the company from the effec- 
tive date of said... bond... to the 
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date of the expiration of this certificate, 
.. . Shall not exceed the greatest amount 
for which the company shall have specifi- 
cally guaranteed such employee since the 
effective date of the bond.” 


The penalty set forth in the original 
bond was $5,000 and the employee was 
short about $6,000 the first year and short 
another $6,000 the second year for which 
the continuation certificate was issued. By 
a divided court, the liability of the com- 
pany was limited to $5,000°. However, in 
the New York case, decided some years prior 
thereto, the opposite conclusion was 
reached in connection with a provision 
that it was “mutually understood that it is 
the intention of this provision that but one 
(the last) bond shall be in force at one 
time.” The court held in substance that 
there was in each of the years for which 
premiums were paid in effect coverage only 
to the limit named in the bond but that 
it was not the purpose of such clause to 
“cancel liability for a discovered misappro- 
priation occurring during the term of the 
first bond but simply to terminate all re- 
sponsibility under first bond as far as fu- 
ture appropriations were concerned,” Thus 
the court extended the discovery period to 
the same extent as if one continuing bond 
had been issued and held that the liability 
was non-cumulative. 

By the late twenties, it was fairly well 
established by the decisions that if the lan- 
guage of the bond and the renewal cer- 
tificate clearly showed the intent for a con- 
tinuing contract, the underwriter would 
not be subject to cumulative liability. From 
then until recently, the companies have suc- 
cessfully defended many cases where cumu- 
lative liability was sought to be imposed 
and the courts have upheld provisions of 
the bonds inserted to express the intent of 
the parties such as. 


“That in no event shall the liability ot 
the surety for any one or more defaults 
of the principal during any one or more 
years of this suretyship exceed the amount 
herein specified.” 

or 

“The liability of the company on ac- 
count of any one employee shall not ex- 
ceed the amount set opposite said em- 
ployee’s name in said cade regardless 
of the number of years this bond shall 
continue or be continued in force, and 


*Michigan Mortgage-Investment Corporation v. 
American Emp. Insurance Company, 221 N.W. 140. 
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of the number of annual premiums that 
shall be payable or paid.” 


or 


“Regardless of the number of years this 
bond shall continue or be continued in 
force, and of the number of annual 
premiums that shall be payable or paid, 
the surety shall not be liable hereunder 
on account of any employee for a larger 
amount in the aggregate than the amount 
set opposite the name of said employee 
in said schedule or for which added 
thereto.” 


The case of City of Middlesboro, Ky., vs. 
American Surety Co., rendered in Decem- 
ber, 1947, deserves special study in view of 
the conclusion there reached. One Hutch- 
erson was elected City Tax Collector and 
Clerk in January, 1938, for the ensuing 
year. American Surety Company wrote his 
bond in the amount of $5,000 for a pre- 
mium of $60.00. On — 1, 1939, and 
on January Ist of each year thereafter, for 
a period of eight years, Hutcherson was re- 
elected as Tax Collector and Clerk for each 
of said years and the City paid the annual 
premium of $60. He was short in excess of 
$40,000 for the eight-year period but the 
record does not show how this was dis- 
tributed over this period of time. Suit was 
instituted against the surety for $40,000 on 
the theory that a new bond in the amount 
of $5,000 was issued each of the eight years. 
The company took the ey that when 
the bond was executed, it continued in 
force as one continuing bond during the 
eight-year period, and that the limit of its 
liability was $5,000 as set forth in the bond. 

On the other hand, the City contended 
that the bond was issued on January I, 
1938, for one year and that when Hutcher- 
son was re-elected as Tax Collector each 
of the eight years thereafter, a new bond 
was renewed, effected by the payment of 
the annual premium, just as though a new 
bond had been executed; that each renew- 
al constituted a new contract. The court 
referred to the conflict of decisions on this 
point and stated that the result depended 
primarily on the facts of the particular 
case and the provisions of the contract of 
suretyship. 

The bond under discussion stated, “This 
suretyship to begin January 1, 1938, and to 
end (a) , or (b) with the date of 
the retirement of the principal from his 
said position, or (c) ” One of the 
provisions of the bond was “That in no 
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event shall the liability of the surety for 
any one or more defaults during any one 
or more years of this suretyship exceed the 
amount herein specified.” 

Referring to this provision, the court 
said: 


“Whether or not that provision, pro- 
viding ‘one or more defaults of the Prin. 
cipal during any one or more years’ was 
a stock paragraph inserted in all bonds, 
we cannot say. In any event, that para- 
graph must be construed as applicable 
to the suretyship for the year the em- 
ployee had been elected to serve.” 


The court held that the renewal certifi- 
cates amounted to separate contracts and 
that the company was, therefore, liable for 
$40,000. 

The point which I think is of vital im. 
portance to the companies is that the court 
reached this conclusion primarily upon the 
basis that the election was for one year at 
a time and when that year expired, the 
bond terminated. The court points out that 
the city could have elected another Collec. 
tor or could have elected the outgoing one 
and that the second and subsequent elec- 
tions made Hutcherson a new employee 
each time as if elected for the first time or 
as much so as if another had been elected. 
Then the court uses some of the same line 
of argument that we find in the other cases 
by supposing that the city had elected a 
different tax collector each year and had 
taken out a different bond with a differ- 
ent surety on each collector and then 
stated, 


“In the event of a loss, similar to that 
in the instant case, obviously there could 
be recovered $5,000 from each company. 
Can it be justifiably argued that if he 
insures wih one company and renews 
with the same company, its protection is 
reduced to $5,000 for all the years?” 


Further, the court argued that if the em- 
ployee had defaulted under the original 
bond during the first year, the subsequent 
premiums bought nothing. 

In order to avoid similar situations aris 
ing again, prudent underwriting may con- 
sider some provision in the bond clearly 
showing an intent to cover the period ol 
time that the principal holds his elective 
or appointive position, even though he be 
re-appointed or re-elected from time to 
time and that it shall not be considered as 
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a separate bond for each term of office of 
the same principal. 

The possible ambiguities found in the 
wording of the bonds have pretty well been 
deared and as new problems arise, such as 
that in the City of Middlesboro case involv- 
ing the term of office, these can be taken 
care of by the insertion of proper provi- 
sions in the contract, except where the 
bond is in a statutory form. It would seem 
that in that field trouble can be expected. 
The Government is now contending for 
cumulative liability on some of its statu- 
tory bonds and a District Judge of the Dis- 
trict of Connecticut recently held a post- 
office employee fidelity bond to be cumu- 
lative. This is the case of United States vs. 
American Surety Company*, in which de- 

*So far unreported. 
cision was rendered on February 13, 1948, 
and I understand is now on appeal. 

The form of bond for employees of the 
post-office department is gegen by the 
post-office department and, it does not con- 
tain the provisions that are in common use 
to avoid cumulative liability. In the case 
in the federal court of Connecticut above 
referred to, a bond in the face amount of 
$2,000 was written on the employee. The 
total amount embezzled was over $3,000 
occurring from October 26, 1935, to No- 
vember 27, 1944, but the embezzlement did 
not in any one year exceed the sum of 
$2,000. The bond did not specify any peri- 
od other than “on and after October 26, 
1935” and in the face of the bond, it was 
provided “Premium of this bond is 65c per 
$1,000—total premium charge $1.30." A 
premium of $1.30 was paid for the second 
year. We find this language in the opinion, 


“It would have been easy for the com- 
pany to insert language to make plain 
that the penalty was not to be cumula- 
tive if premiums were paid for later peri- 
ods in addition to the premium men- 
tioned on the face of the bond. The 
obligee would then have been able to bet- 
ter protect itself against possible inade- 
quacies of its securities.” 


The court pointed out that there was a 
conflict among the authorities and where 
the bond specifically provides that the li- 
ability shall not be cumulative that the 
courts have held the surety to the payment 
only of the single amount of the bond pen- 
alty but reached the conclusion that the 
post-office employee’s bond under consid- 
eration evidences no such clear intent and 
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that the parties must have intended addi- 
tional coverage in the same amount as the 
original bond when the new premium was 
paid. 

If this decision becomes final, the com- 
panies will, undoubtedly, be confronted 
with claims by obligees in “statutory forms 
of bonds that their liability is cumulative. 

The post-office employee’s bond (Form 
1117 Revised January, 1938) and evidently 
the same form before the federal court in 
the last above mentioned case, contains no 
discovery period. Can it be then that suit 
for defalcations can be filed on the bond 
at any time before the statute of limitations 
runs on the bond? The bond is under seal 
and in some states the statute of limita- 
tions is twenty years on such an instrument. 
Therefore, it would appear that if the bond 
is to be held cumulative the surety is sub- 
jecting itself to a potential liability cer- 
tainly not commensurate with the premium 
charged. Ag an example, suppose that the 
bond is issued on an employee in the 
amount of $1,000 and this employee re- 
mains in his position for a period of twen- 
ty years before he leaves the service and a 
defalcation is uncovered several years there- 
after. There is a possibility that the com- 
pany would be held liable for all of his de- 
falcations up to $20,000, which is certainly 
not the intent of the underwriter for the 
nominal premium of 60c per year. Either 
the bond will have to be revised to pro- 
vide a non-cumulative provision with a rea- 
sonable discovery period or premiums will 
have to be increased commensurate with 
the risk assumed. The latter procedure 
might become most unfair to the Govern- 
ment in individual cases. Suppose, for in- 
stance, that a young man twenty years of 
age should enter the employ of the Gov- 
ernment as a postal clerk and the under- 
writer, confronted with the possible situa- 
tion I have just referred to, would have to 
determine from experience calculations the 
possible number of years that he will re- 
main in that position and base their pre- 
mium accordingly. Let us assume that the 
employee leaves the service after a year; 
certainly, the large premium is not justi- 
fied. 

Some statutory bonds, because of the 
wording set forth in the form of bond, 
would make the same subject to cumulative 
liability if the bond is renewed from year 
to year. For instance, in my state, we have 
a statute setting forth the form of bond for 
a dealer in securities which provides that 
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the period of the bond shall be for a period 
of one year, unless previously cancelled and 
that at the end of the year it shall terminate. 

Logic dictates that a fidelity bond, prop- 
erly worded, should be considered as a con- 
tinuing agreement between the parties, 
somewhat like an insurance policy; an obli- 
gation undertaken by the insurer to run 
from a definite effective date until can- 
celled by either party or the happening of 
an event, such as the death or resignation 
of the principal, If a subsequent premium 
is not paid, the insurer has the option of 
cancelling the bond or the enforcement of 
the obligation by the insured to pay the 
premium. It is not a situation where the 
minds of the parties must meet each year 
and enter into a contract. One or more of 
the courts have mentioned the fact that if 
each of the parties has the option of renew- 
ing the agreement at the end of each year, 
then it, in effect, becomes a new agreement. 
This is not true concerning a, continuing 
bond. 

In preparing this paper two objectives 
were in mind: (1) to familiarize the mem- 
bers at the forum with the problem in- 
volved, and (2) the possible answers to the 
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problem from an underwriting standpoint, 
I hope that I have, to some degree, accom. 
plished my first objective but I know that 
the latter one is a complete failure. The 
fidelity business of this country is blessed 
with men who have superior knowledge of 
underwriting—I have none. 

In my humble opinion, the courts have 
placed sufficient markers to warn the sure. 
ties of reefs and, where they control the 
wheels, trouble can be avoided but where 
the form of the bond is prescribed by stat. 
ute or by departmental regulations, only a 
revision of the statute or of the regulation 
will give the desired results. 

For the benefit of those who would like 
to explore this subject further, [| refer 
you to: 


Volume XXVII No. 4 Michigan Law 
Review, page 442 

“Cumulative Liability and Its Elimi- 
nation” by George Alvan Cowee 

50 American Jurisprudence, 
1123, 1145 


42 ALR 834, and Blue Book of Supple- 
mental Decisions and the numerous cita- 
tions found in the above. 


pages 


What Constitutes Labor and ~~ a in a Labor and Material 
Bon 


By ARTHUR PARK 
San Francisco, California 


The New Testament states in Chapter 
10, Verse 7 of the Book of St. Luke that 
“The laborer is worthy of his hire.” Thus 
since Biblical times the importance of as- 
suring a just compensation to a man for 
his efforts has been recognized. It is only 
a logical development that the law should 
be zealous in assuring payment thereof. 

A discussion of what constitutes labor 
and material can be better understood by 
noting the growth of labor and material 
bonds, which in turn developed in a corol- 
lary fashion with mechanics’ lien laws. The 
growth of mechanics’ lien laws so well illus- 
trates the development and enlargement of 
labor and material bonds that it is impor- 
tant to first review the origin and history 
of mechanics’ lien laws. 

The “mechanics’ lien,” so-called, is of 
statutory origin and was unknown either at 
common law or in equity. It grants the 
mechanic or materialman the security of 
the land and its buildings to insure pay- 


ment to him for work done or materials 
furnished. 

Direct evidence is lacking as to what 
cause gave birth to the system of mechan- 
ics’ liens adopted in this country. Some be- 
lieve that Pennsylvania, among the first to 
establish the principle, gave existence to it 
by reason of similar provisions contained in 
the act of that Commonwealth of 1784, re- 
lating to persons employed in building and 
repairing vessels. Others trace its origin to 
the economic demand of a young and virile 
country that encouragement be given to 
the crafts and trades. From this came the 
equitable idea that the land and the build- 
ings upon it be the security for those whose 
labor and material aided in its creation. 

The first attempt to create a mechanics 
lien arose from a decision to establish Wash- 
ington as the permanent seat of government 
of the United States. In a meeting Septem- 
ber 8, 1791, of the commissioners appointed 
for this purpose, at which time both Thom- 
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as Jefferson and James Madison were pres- 
ent, a memorial was adopted, urging the 
General Assembly of Maryland to pass an 
act giving to master-builders a lien on the 
houses constructed by them. During this 
same year the requested legislation was en- 
acted. The next statute on the subject was 
passed by the legislature of Pennsylvania in 
the year 1808. These statutes, while they 
laid the foundation for all subsequent leg- 
islation on the subject, were imperfect and 
limited in comparison with the law as it 
now stands. The whole subject has been 
one of gradual growth beginning with im- 
perfect and limited enactments, which were 
sometimes embarrassed by adverse decisions. 

Ordinary mechanics’ lien laws do not ap- 
ply to public works, and special lien laws 
are seldom passed for the benefit of those 
furnishing labor and materials in this field. 
In view of this, statutes frequently require 
of contractors for public works a bond with 
prescribed conditions for the protection of 
laborers and materialmen, a usual condition 
being, in effect, that he will promptly pay 
for all labor and material used in perform- 
ing the contract. Such a bond is contrued 
liberally in the light of the obvious purpose 
of the act, under which it is required and 
given, which is not merely to protect the 
obligee named in the bond, but to afford 
a substitute for the ordinary mechanics’ 
lien and to give laborers and materialmen 
a claim upon the bond instead of a claim 
upon the building. 

A statute requiring a contractor for the 
erection of a public building to execute a 
bond with sufficient sureties, conditioned 
not only for the faithful performance of the 
contract, but also that he shall promptly 
pay all persons who labor and furnish ma- 
terials in performing the contract, is to be 
construed as a substitute for the ordinary 
mechanics’ lien law applicable to private 
work, and to give the laborers and material- 
men a claim upon the bond in lieu of a 
lien on the building.’ 

The courts of this country have generally 
given a liberal interpretation to statutes 
mtending to secure the compensation of 
those furnishing labor and supplies for the 
construction of building.’ 

There can be no doubt of the right and 
power of every person, natural or artificial, 
and of every political entity, when contract- 


"Vermont Marble Co. v. Burgdorf, 13 App. D. C. 
506 


*Hill v. American Surety Co., 200 U. S. 197. 
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ing for the construction of a building or 
other work, to insist upon indemnity for 
and security against loss, expense and an- 
noyance, and the hazard thereof, by wav 
of surety bond from the contractor. 

Since those who supply labor and ma- 
terials for the erection of a_building or its 
alteration, extension, improvement, or re- 
pair are almost universally given a lien 
upon the property by express statute, the 
right of the owner of such property to con- 
tract by covenant and bond for their bene- 
fit by guaranteeing payment of their just 
charges is nowhere denied. 

Also, the legislature has undeniable pow- 
er to require that public corporations, quasi 
corporations, and officers empowered by 
law to construct public works share the 
same responsibility as the private indi- 
vidual. 

The broad general principles governing 
the interpretation of suretyship obligations 
are in the main applicable to the construc- 
tion of labor and material bonds, The for- 
mer rule of strictissimi juris, by which the 
undertaking of a surety was strictly con- 
strued and all doubts resolved in his favor, 
has been greatly minimized since the ad- 
vent of surety companies making a business 
of acting as surety for compensation. Their 
business is in all essentials practically that 
of insurers. According to the trend and 
weight of modern authority the rules ap- 
plicable to the construction of insurance 
contracts, rather than to the undertakings 
of gratuitous sureties, apply. This principle 
of construction is given frequent applica- 
tion in construing and applying bonds of 
public contractors and the obligations of 
the compensated sureties thereunder, which 
generally are construed strictly against the 
surety and in favor of obligees and bene- 
ficiaries of the bond. This is indicated by 
the variety of claims which have been suc- 
cessfully asserted as coming within the 
meaning of the condition of a public con- 
tractor’s bond for the payment of claims for 
services and materials furnished to and used 
by the contractor. The courts have justified 
this liberal policy by stating that no hard- 
ship is imposed upon the surety company 
by this rule of construction, since this fac- 
tor, as well as all others, is to be considered 
by it in determining the risk and fixing the 
premium for executing the bond. 

The rule of liberal construction of the 
bond of a public contractor in favor of the 
obligee and beneficiaries of the bond does 
not mean that the bond is to be construed 
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so as to extend the surety’s liability beyond 
the terms of the contract which it has made. 
This is particularly true Page the bond, 
if statutory, embraces the conditions pre- 
scribed by statute. The general rule is that 
conditions of the statute will be read into 
the bond even though it does not express 
them. Aside from the statutory conditions 
which may be read into it, the bond of a 
contractor for public work should not be 
extended beyond the reasonable intent as 
gathered from the purpose and language of 
the instrument construed in connection 
with the proposals, plans, specifications and 
contract. The rule that the obligation is to 
be construed against the surety is one of 
construction only, and if there is no ambi- 
guity, the intention of the parties cannot 
be disregarded or nullified by construction. 
The surety has the right to stand upon the 
agreement with reference to which it en- 
tered into the contract of suretyship, and 
to exact compliance with the stipulations 
thereof. That is to say, parties not under 
disability may, within the law, prescribe 
obligations and limitations of contracts by 
which they will be bound and the words 
employed, if unambiguous, will be given 
their ordinary and accepted meaning if the 
contrary is not evident from the context. 
And where general words follow the enu- 
meration of persons or things by words of 
particular and specific meaning, such gen- 
eral words are not to be construed in their 
widest extent, but are to be held as apply- 
ing only to persons or things of the same 
general kind or class as those specifically 
mentioned. Moreover, there are decisions to 
the effect that the statutory bond of a 
public contractor should be strictly con- 
strued, and that the sureties thereon have a 
right to demand that the plaintiff shall 
bring itself fairly within its terms. In some 
cases, however, in which the rule of strict 
construction has been applied, it appears 
that the surety was a private individual, 
often acting without compensation. 

There is a sharp division in the authori- 
ties as to the line of demarcation between 
liability and nonliability of a paid surety 
for particular materials or supplies fur- 
nished contractors for public improvements. 
When one considers the different forms of 
labor and material bonds, the many stat- 
utes under which they are given and the 
varied provisions of these statutes, it is not 
surprising that we find such a great diversi- 
ty of opinion among the courts as to what 
items are or are not recoverable under a 
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contractor’s bond, given, as required } 
statute, for the protection of those furnish. 
ing labor and material. 


However, the test most generally applied 
is whether or not they enter primarily into 
the construction of the work contracted for, 
or form a part of the completed improve- 
ment. Some courts adhere to the rule that, 
unless they do so enter, they are not covered 
by the bond, and others hold that it is suf. 
ficient that they were legitimately used, or 
were essential to the carrying on and com. 
pletion of the work. 


If the terms of the statutes and bonds, 
and the rules followed by the courts in con- 
struing them, were reasonably uniform, it 
would be possible to determine whether any 
specific item came within the coverage of a 
contractor’s bond by looking simply to the 
holdings of the cases. Under such circum. 
stances the holdings in the various jurisdic. 
tions could be classified surely and without 
qualification as either for or against the 
inclusion of that item within the coverage 
of the bond. But unfortunately such a situ- 
ation does not exist, and the problem is not 
so simple. As stated above, not only are 
there wide variations in the language of the 
statutes and bonds, but the rules of con- 
struction and the attitude taken by the 
courts toward contractors’ bonds vary great- 
ly in different jurisdictions. 

This inability to agree on what should be 
included within the coverage of the bond 
seems to be due to a feeling on the part of 
the courts that, inasmuch as all items fur- 
nished to the contractor cannot be brought 
within the bond, it is essential that the 
court should draw the line somewhere. 
Thus, it is said: “Courts must stop some- 
where in the construction of these statutes 
. . . If matters which are only remotely 
connected with the construction of the pub- 
lic improvement should be held to be lien- 
able, the protection of the bond to the class 
intended by the statute would be greatly 
impaired.”” 

While it is generally admitted that a line 
must be drawn; the question of where it 
should be drawn is extremely difficult 06 
answer. 


As the Oklahoma court appropriately 
said: “The courts have labored with ease 
and uniformity in deciding that such ar- 
ticles as brick, lumber, cement, stone, steel 
and energy representing man-power, which 


*Pierce Oil Corp. v. Parker, 271 S. W. 24. 
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go directly into the structure, come within 
the provisions of the bond of a contractor 
engaged in making a public improvement. 
But the question of liability for such ar- 
tides used and consumed in the execution 
of the enterprise or contract, such as gaso- 
line for motor trucks and incidental repairs 
on machinery and, under certain circum- 
stances, board for the men in camps, has 
baffled the courts, both State and Federal. 
[he reason for this is obvious. In passing 
beyond articles and labor which proximate- 
ly relate to and enter into and form a com- 
ponent part of a structure, and then arriv- 
ing at that class of articles which have been 
converted into energy, and that energy has 
been expended and has entered into the 
structure or used in the execution of the 
enterprise, we get into the realm of specu- 
lation. Once started, it is difficult to stop, 
because the matter just ahead bears so close 
a relationship to that which has preceded 
that, if it is not included, there appears to 
be an arbitrary classification, which is a 
province of the legislature rather than the 
courts.” 


Generally speaking, the courts are in ac- 


cord that recovery may be had for labor 
actually performed in the construction of 
the project and for materials which become 
a part of the completed work. There are, 
however, certain items in connection with 
which no general rule can be laid down, 
due to such a great diversity of opinion. 

I will then restrict my comments and re- 
marks to those articles about which there 
appear some uncertainty, 


1. CLOTHING, LODGING, GROCER- 
IES, PROVISIONS, SUPPLIES, ETC. It is 
generally held that groceries, provisions, 
supplies, etc., furnished a contractor for a 
public work, and necessarily used and con- 
sumed by the men during the progress of 
the work, are materials within the meaning 
of the statutory bond conditioned for the 
payment of all labor or materials used in 
the performance of the contract. 


It has been held that a highway contrac- 
tor’s bond, given to the state of New Mexi- 
co, the condition of which was that the 
principals would well and truly perform 
all obligations under the contract, and save 
the state harmless against any default, neg- 
ligence, or carelessness on the part of the 
principals in the performance of the con- 
tract, covered claims for furnishing provi- 


‘Eagle Oil Co. v. Altman, 263 Pac. 666. 
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sions, board and food for the men em- 
ployed by the contractor on the work." 

In another public works case wherein it 
appeared that there was no other place 
near the work where the men could board, 
and that the boarding house, which was 
maintained by the contractor, for the ac- 
commodation of the men only, and not for 
a profit, was necessarily in order to obtain 
sufficient men to do the work on the job, 
the court held: “The groceries were intend- 
ed to be and were absolutely consumed by 
the workmen on the job, and were ‘ma- 
terials used in the performance thereof’ as 
truly as explosives used in breaking the 
rocks used ; mae 

The surety on a contractor’s bond is not 
liable to pay for groceries and provisions 
bought by the contractor to sell to his la- 
borers from his commissary, where no 
necessity is shown for the contractor to 
operate the commissary in order to get and 
retain laborers.’ 


2. FUEL. This is one aspect of the gen- 
eral question whether materials other than 
those incorporated in the work are covered 
by a contractor’s bond. 

There is some conflict in the authorities 
as to whether fuel furnished to a contrac- 
tor or subcontractor is within the coverage 
of a statutory bond conditioned for the pay- 
ment for all materials furnished. 

In some jurisdictions it has been held that 
fuel furnished to a contractor, and used for 
generating power or heat in the course of 
the work, is covered by the bond of a con- 
tractor for a public improvement, executed 
in pursuance of statute and conditioned in 
varying language for the payment for ma- 
terials furnished. 

In an action brought on a similar bond, 
the court held that a bond conditioned as 
required by the statute was broad enough 
to include within its protection a claim for 
coal supplied to the contractor and used to 
operate hoisting and pumping engines em- 
ployed in the work. The court added: “No 
especially liberal construction is required to 
bring the materials supplied in this case 
within the protection of the act. The labor 
expended by men in wheeling barrows of 
material from the point of receipt to the 
place where it is to be used, in working 
hand pumps to clear an excavation of 


*American Surety Co. v. James A. Dick Co., 23 F. 
(2d) 464. 

*National Surety Co. v. Arizona Grocery Co., 259 
Pac. 404. 

*Wilson-Stamey Grocery Co. v. Ross, 138 S. E. 537. 





Page 18 


water, in turning the cranks of a hoisting 
derrick, so as to raise materials to a proper 
elevation,—all such labor is so manifestly 
labor in the prosecution of the work that 
no one could have the hardihood to con- 
tend that it is not within the express terms 
of the statute. If the contractor, whether 
for purposes of economy or of expedition, 
elects to do this work by the power of steam 
instead of the power of human muscles, it 
is difficult to understand how it can be log- 
ically contended that such power is not sup- 
plied in the prosecution of the work, or 
that the cost of the coal which produces it 
should not be equally within the protec- 
tion of the same statute.’”” 


However, in a Massachusetts case it was 
held that a bond given under the statute 
to secure payment for all labor performed 
or furnished and for all materials used in 
the carrying out of a contract for the con- 
struction of part of an aqueduct did not 
cover coal burned in engines which were 
used on the work to furnish power. The 
court said: “We are of the opinion that 
there is a plain distinction between materi- 
als so used, and materials that enter di- 
rectly into the work and become part of it, 
or those that are consumed by being applied 
directly to substances to be removed or 
changed to make a place for the structure, 
or to be incorporated into it.’” 


8. GASOLINE AND OIL. As in the case 
of many other items furnished to a contrac- 
tor engaged in work on a public improve- 
ment, the courts have been unable to reach 
any unanimous conclusion on the question 
whether a bond furnished by the contrac- 
tor for the protection of materialmen cov- 
ers gasoline and oil. 


The use of coal to generate power in- 
volves principles practically identical with 
those involved in the case of gasoline and 
oil. Both of these items are entirely con- 
sumed in the work and bear practically the 
same relationship to the completed work. 

There seems to be a difference of opinion 
as to whether bonds given by contractors 
on public improvements for the protection 
of laborers and materialmen should be con- 
strued to cover only those items which are 
considered lienable items under the law 
giving liens to laborers and materialmen 
engaged in private construction work. The 
position taken by the courts on this ques- 

*City Trust, S. D. & Surety Co. v. United States, 
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tion is obviously of great importance jp 
determining whether the bond covers gaso- 
line and oil. 

Some courts appear to take the position 
that the construction placed upon the me. 
chanics’ lien law does not necessarily gov- 
ern in the construction of contractors’ 
bonds. 

In an Oklahoma case it was said in cop. 
nection with the question of whether gaso- 
line and oil were covered by a contractor's 
bond, that the question of coverage under 
a contractor’s bond is not always to be de. 
termined by the rule applied in the en. 
forcement of mechanics’ liens.” 

And in a case involving feed for horses, 
which was said to be the equivalent of gaso- 
line used as fuel, it was held that the ques- 
tion was not governed by the mechanics’ 
lien laws.” 

At first sight, the question whether gaso- 
line and oil are covered by a contractor's 
bond would seem to depend entirely upon 
the condition of the bond. As in the case 
of other contractual undertakings, it would 
seem that the true test of the extent of the 
surety’s obligation should be the language 
employed in the bond. However, in the case 
of contractors’ bonds, this is not always 
true. As has been pointed out, the courts, 
in determining whether gasoline and oil 
are within the coverage of a contractor's 
bond, have been influenced by a variety of 
considerations other than the wording of 
the bond itself. 

Almost invariably the bond given by the 
contractor or the statutes governing the 
execution of the bond contain words quali- 
fying or elaborating on the word “materi- 
als” or “supplies.” While, as a matter of 
fact, these words are often overlooked by 
the courts, they may, when given proper 
emphasis, have an important bearing upon 
the question whether gasoline and oil are 
within the bond. 

The word “materials” or “supplies” is 
sometimes followed by phrases such as “in 
the construction of said improvement,” “in 
the construction and repair of said build- 
ing,” etc. Gasoline and oil have been held 
to be within the coverage of bonds con- 
taining phrases of this kind.” 

Sometimes the bond or statute covers ma- 
terials used “in or about” the construction 
of the improvement. It has been held that 

“Fuller v. Brooks, 246 Pac. 369. 


“Franzen v. Southern Surety Co., 246 Pac. 30. 
“Smith v. Oosting, 203 N. W. 131. 
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line and oil are within the coverage 
of bonds so worded.” 

Some statutes or bonds refer to materials 
furnished “under such contract,” “for the 

urpose of said contract,” etc. Gasoline and 
oil have been held to be within the cov- 
erage of bonds so worded.” 

As pointed out above, the many varied 
elements entering into the question of the 
coverage of a contractor’s bond make it im- 

ssible to say in regard to any particular 
case that it is direct and positive authority 
for or against holding gasoline and oil to 
be within the bond. Allowance must al- 
ways be made for the circumstances sur- 
rounding the decision, such as the wording 
of the statute, the attitude of the court to- 
ward contractors’ bonds, the rule followed 
in regard to the relationship of the ma- 
terials to the work, etc. This being so, it is 
difficult, if not impossible to state what is 
the “weight of authority.” It would seem 
that the most that can be done is to state 
what appears to be the trend of the au- 
thorities. 

Eliminating questions arising out of the 
wording of the bonds, and accepting the 
holdings as direct authority without regard 
to the various qualifying elements previ- 
ously considered, it seems that the major- 
ity of the courts incline toward the view 
that gasoline and oil are within the cov- 
erage of contractors’ bonds.” ” 


4. REPAIRS. Upon the question as to 
whether one having a claim for labor or 
materials supplied in the repair of a con- 
tractor’s or subcontractor’s tools or machin- 
ery has a cause of action therefor against 
the contractor’s surety, the courts are divid- 
ed into three groups. Under one division, 
no recovery has been allowed, without ap- 
parently making any distinction as to the 
nature of the repair. Another group allows 
a recovery without making any such dis- 
tinction. Some courts, however, draw a dis- 
tinction, allowing a recovery where the re- 
pair is merely incidental, but refusing it 
where it is of a permanent nature. Though 
three opposing views seem to be presented, 
the conflict is more apparent than real, an 
examination of the cases showing it to be 


"Overman v. Maryland Casualty Co., 136 S. E. 
250. 

“Associated Oil Co. v. Commary-Peterson Co., 163 
Pac. 702. 

*Maryland Casualty Co. v. Ohio River Gravel Co., 
20 F. (2d) 514. 

*Associated Oil Co. v. Commary-Peterson Co., 163 
Pac. 702. 


based upon the character of the bond it- 
self and the statutory requirements there- 
for. At any rate, it will be noticed that the 
statutory provisions in most of the cases 
listed under each of the three groups are in 
their effect similar to those of other cases 
in the same group, if not exactly identical 
in wording. 

Although there is great apparent conflict, 
under what appears to be the rule followed 
by the majority of the courts the statutory 
contractor's bond does not cover labor and 
materials expended in the repair of a con- 
tractor’s or subcontractor’s machinery, tools 
or equipment, because such labor and ma- 
terials do not enter into the completed 
structure, or because the contractor or sub- 
contractor is expected to furnish his own 
working establishment as a part of the un- 
dertaking for which he is compensated. 
This holding has been made without any 
effort to distinguish between the nature of 
the repairs as major or incidental, and 
under statutory requirements similar in 
their terms.” ” 

Another group of cases, under apparent- 
ly broader statutes, has allowed a recovery 
upon the contractor’s bond for repairs made 
upon machinery or implements without 
drawing any distinction between incidental 
and general repairs, and in some cases the 
facts indicate that the repairs were of a 
nature that added to the contractor’s or 
subcontractor’s general plant. 

Thus, in a California case, blacksmith 
work done in sharpening tools and imple- 
ments and repairing a boring machine used 
in the construction of a tunnel in Los An- 
geles was held to be labor within the mean- 
ing of the contractor’s bond, wherein the 
surety agreed to pay for any work done or 
materials and supplies furnished for the 
performance of the work contracted for.” 

Some of the courts, under statutes which 
in wording or general effect are similar, 
take the view that, where the repair is on 
such a major scale that it adds materially 
to the contractor’s or subcontractor’s gen- 
eral plant, so that most of the benefit there- 
from is available for other contracts, the 
claim therefor does not support a recovery 
against the contractor’s surety.” ™ 


“Thomas Laughlin Co. v. Morgan, 111 Fed. 474. 

*Hernleben v. Detroit Fidelity & S. Co., 21 S. W. 
(2d) 494. 

“French v. Powell, 68 Pac. 92. 

*American Surety Co. v. Lawrenceville Cement 
Co., 110 Fed. 717. 

—— Surety Co. v. United States, 228 Fed. 
577. | 





Page 20 


5. FORM LUMBER. In the early history 
of the application of mechanics’ lien laws, 
the courts seem consistently to have denied 
liens for materials which, though employed 
or consumed in the work, were not deliv- 
ered for, nor became part of, the structure. 
The modern tendency, however, is to rec- 
ognize the right to a lien for furnishing 
materials employed in temporary processes, 
especially if, in such processes, the material 
has been entirely or completely consumed 
or destroyed. 


In accord with this statement, by the 
weight of authority, it is held that a me- 
chanic’s lien will be allowed for full value 
of lumber and other material purchased 
and used for constructing concrete forms, 
and which have been consumed or practi- 
cally consumed and rendered valueless, by 
such use.” 


6. CHARGES FOR RENTAL OF 
EQUIPMENT. As in the case of many oth- 
er claims, the question whether the obliga- 
tion of the contractor’s bond comprehends 
claims for sums due on account of rentals 
for the use of appliances which have been 
leased to the contractor and by him em- 
ployed to facilitate the performance of the 
contract depends to a considerable extent 
upon the terms of the particular bond and 
the statute under which it was given. There 
are nevertheless differences of opinion re- 
garding the interpretation of similar pro- 
visions apparent in the cases. Many authori- 
ties take the view that a statute requiring 
a contractor for public work to give a bond 
to pay promptly all claims for labor and 
materials, and a bond given pursuant there- 
to refers only to labor and material which 
enter into and become a part of the struc- 
ture itself, and do not include equipment 
used in the prosecution of the work which 
must be furnished by the contractor him- 
self. Consequently, they hold that the rental 
of equipment is not covered by the con- 
tractor’s bond. One reason given for the 
rule is that there is no distinction between 
the status of one who leases an appliance 
to a contractor to facilitate the perform- 
ance of his contract and one who sells an 
appliance to the same contractor for the 
same purpose. Other decisions, however, 
have taken the view that claims for the 
rental of peer are covered by bonds 
conditioned for payment of labor and ma- 
terials. Such has been the construction 


*Olson-Mahoney Lumber Co. v. Dunne Invest- 
ment Co., 159 Pac. 178. 
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placed upon Federal statutes requirin 
bonds of contractors for Federal public 
buildings and public works. The cases 
adopting the view that rental value of ma. 
chinery hired by the contractor for use jp 
carrying on the work is covered by the cop. 
tractor’s bond are said to proceed upon the 
theory that it was the use of the machinery 
that was consumed in the work and not the 
machinery itself, thus distinguishing such 
cases from claims for the purchase price of 
machinery and equipment. 

Rental of tires and tubes to a subcon. 
tractor and used by him on trucks em. 
ployed in a public highway construction 
job, though not entirely used or consumed 
in construction was held to be within the 
statute providing for an indemnity bond 
covering certain claims arising from public 
works contract, regardless of whether the 
tires and tubes were “implements” or “sup. 
plies” within the statute.” 


The Supreme Court of Washington has 
held that a surety is liable only for the rea. 
sonable value of use of rented machinery, 
not exceeding the contract price, and for 
the time during which proof clearly showed 
the machinery to have been used by the 
contractor in connection with the work.” 

The United States Supreme Court has 
held that cars, track and equipment used 
in the work were material, and a claim for 
rental was within the contractor's bond. 
The statute was declared to be broad, cov- 
ering not only labor and material that 
went directly into the completed structure, 
but all labor and material furnished in the 
prosecution of the work provided for in 
the contract.” 

However, several courts have held that a 
statute requiring a contractor to give a bond 
to pay promptly all claims for labor and 
material means only labor and material 
which enter into and become a part of the 
structure itself, and does not include 
equipment used in the prosecution of the 
work which must be furnished by the con- 
tractor himself. Consequently, they hold 
that the rental of equipment is not covered 
by the contractor’s bond. 

In 1945 the Supreme Court of Kansas de- 
cided that the purchase price, rent or value 
or use of machinery, tools and equipment 


*Gurley Lord Tire Co. v. Newgard et al, 50 Pac. 


(2d) 1043. 

*Lidral-Wiley, Inc. v. United States Fidelity & 
Guaranty Co., 38 Pac. (2d) 346. 

*INinois Surety Co. v. John Davis Co., 244 U. S. 
376. 
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ysed in constructing a railroad bridge is 
neither “labor,” “material,” “provisions,” 
or “goods” within the statute requiring a 
railroad, when contracting for construction 
of its road or any part thereof, to take a 
bond that such contractor shall pay all 
labor, mechanics and materialmen for such 
work.” 

7, MATERIALS SPECIALLY MANU- 
FACTURED BUT NOT USED. There is 
a conflict of authority on the general ques- 
tion whether a materialman is entitled to 
alien for materials not actually incorporat- 
ed in the structure. This conflict extends 
to the right to a lien where the materials 
are specially fabricated and designed for 
use in a particular building. The weight 
of authority is to the effect that a lien may 
be filed for such materials, which are not 
readily usable, though the materials are 
not actually used. 

The United States Circuit Court of Ap- 
peals held that a materialman has a lien 
under the Kentucky statute relating to the 
giving of a mechanic’s lien for materials 
furnished for the construction of a build- 
ing, where fabricated steel for a building 
is specially prepared for the contract, and 
would be nothing more than junk if not 
used for the particular building.” 

In some cases, however, it has been held 
that there is no right to a mechanic’s lien 
for materials not used, though they are spe- 
cially made for the particular building. 

In a case decided by the California Dis- 
trict Court of Appeals, the record showed 
that doors, windows and other woodwork 
of special design, and plumbing fixtures 
specially fitted for the openings in the 
building, had not been used at the time the 
work on the building ceased. The court de- 
nied the right to a lien for the materials 
and said: “The right of lien is not given a 
materialman ordinarily for materials fur- 
nished to be used in a structure, but which 
are in fact not used . . . Such liens are giv- 
en only where the materials have actually 
entered into and become a part of the 
structure.” 


8. INSURANCE PREMIUMS. Whether 
under a contractor’s bond, the surety is ob- 
ligated to pay for premiums for insurance 
of any given character which relates to, or 


*American National Bank of Hutchinson v. Cen- 
tral Construction Company et al, 136 Pac. (2d) 369. 

"Grainger and Company v. C. W. Johnson, Trus- 
tee, etc., 286 Fed. 833. 

*California Portland Cement Co. v. Wentworth 
Hotel Co., 118 Pac. 103. 
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has some connection with, the performance 
of the principal contract, depends primari- 
ly upon whether the terms of the surety 
contract, as construed in the light of any 
statute pertaining thereto, are broad enough 
in their meaning to include the obligation 
to pay the premiums. 

The general rule is to the effect that in 
the absence of an express assumption of 
such liability by the surety on a contrac- 
tor’s bond, or of a statute expressly impos- 
ing such liability, the surety is not liable 
for insurance premiums on such a bond 
limited in coverage to indebtedness for la- 
bor or material.” ” 

Some states have enacted legislation 
which specifically provides that the surety 
on a contractor’s bond is liable for certain 
unpaid insurance premiums. In 1947 the 
legislature of California amended the Gov- 
ernment Code so as to include “amounts 
due under the Unemployment Insurance 
Act with respect to such work or labor.” 


9. WITHHOLDING AND SOCIAL SE- 
CURITY TAXES. One of the problems 
which has frequently confronted surety 
lawyers during the past few years and which 
has become increasingly important has to 
do with a possible claim of the United 
States Government against a contractor’s 
surety for unpaid Social Security and With- 
holding taxes. It is generally conceded that 
the portion of the social security tax con- 
tributed by the employer is definitely a 
“tax” and could not be construed as labor, 
material or supplies for which the surety 
would be liable. There is, however, a dif- 
ference of opinion on the possible liability 
of the surety for unpaid withholding taxes 
and that portion of the social security taxes 
which are deducted from the employees’ 
wages. A diligent search has revealed no 
decisions bearing directly on the question. 

The question was presented to the Court 
of Appeals for the Fifth Circuit in a case 
Which arose in Florida on a government 
contract. Apparently the contractor’s liabili- 
ty to the United States was adjusted before 
the appeal was heard and, therefore, the 
question was not decided.” 

There are two schools of thought on the 
subject. One group believes the surety is 
liable on the theory that the money with 
held from the employees’ wages is labor 


*Sloan v. Rego Bldg. Corp., 87 Fed. 1021. 

*New Amsterdam Casualty Co. v. Detroit Fidelity 
& S. Co., 58 S. W. (2d) 418. 

*United States v. American Surety Company, 158 
Fed. (2) 12. 
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which went into the job and, therefore, the 
surety would be responsible. Taking the 
opposite view are those who contend that 
while the payment is made for labor, it is 
definitely a tax and, therefore, not covered. 
It has been held that the employer is a 
“taxpayer” as to such taxes notwithstand- 
ing that they were collected from the em- 
ployees who were liable for the tax and 
that the liability of the employer to the 
government is the same as his liability for 
his own taxes.” 

In determining the possible liability of 
the surety for such taxes it is important to 


*Reams v. Vrooman-Fehr Printing Company, 140 
Fed. (2) 237. 
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keep in mind that when the employee has 
received his wages, less the deduction, the 
employee has been fully paid, and the only 
remaining liability of the employer is not 
for the payment of labor but is a direct }j. 
ability to the government for the payment 
of a tax. : 


The appellate court in all likelihood 
will pass upon this question in the near 
future. Considering the modern trend to. 
ward an extremely liberal interpretation, 
it is quite possible that the court will hold 
the surety liable on the theory that the pay. 
ment was intended for labor which went 
into the job and that the employer is mere. 
ly holding it in trust for the government, 
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OPEN FORUM 


Annual Meeting of International Association of Insurance Counsel, September 1, 2 and 
3, 1948, San Francisco, California 


Accident and Disability Insurance Committee 
Life Insurance Committee, and 
Workmen’s Compensation Insurance Committee 


RicHARD B. Montcomery, JRr., New Orleans, La. 
T. DeWitt Dopvson, New York City and Lee J. Scroccir, Detroit, Mich. 
Co-Chairmen and Discussion Leaders 


Subject: What Constitutes Total Disability in Life, Health, 
Accident and Compensation Insurance, and What Can Be 
Done Towards Minimizing the Effects of Present Decisions 


Upon the Subject? 


The Trend of Recent Decisions Determining What Constitutes 
Total Disability in Life, Health and Accident Policies and in 
Compensation Cases 


By Lee J. Scroccig, Detroit, Mich, 


HE subject, “The Trend of Recent De- 

cisions Determining What Constitutes 
Total Disability in Compensation Cases” 
would, on its face, appear to present a 
rather broad field for consideration, yet 
actually an analysis of the issue leaves but 
little material for consideration. 

A review of the statutes of the various 
states having Workmen’s Compensation 
Acts discloses that in most instances the 
legislatures have enacted provisions extend- 
ing benefits for “total disability” without 
offering any specific or complete definition 
of the term. It is, of course, true that most 
statutes do provide for a statutory “perma- 
nent total disability” in the event of mul- 
tiple specific losses, such as the loss of two 
arms, two legs, two eyes, etc., but such stat- 
utes are not statutes of limitation. They 
do not limit a finding of total disability to 
those instances but ordinarily the ques- 
tion of whether an employee has been ren- 
dered totally disabled, is, as it should be, 
allowed to rest on the facts of each indi- 
vidual case. 

The benefits which the various legisla- 
tures have extended for total disability are 
nearly as varied as there are Compensation 


Acts. For instance in Arizona an injured 
employee who is totally and permanently 
disabled is entitled to 65% of his weekly 
wage at time of injury for the remainder 
of his life and without restriction as to a 
weekly maximum or total amount recov- 
erable, while in the State of Vermont the 
employee is limited to a weekly maximum 
of $20.00 for a period of 260 weeks, or a 
total recovery of $5,200. Other statutes pro- 
vide for recovery somewhere between these 
two extremes with the weekly rates being 
based on a percentage of wages at time of 
injury and length of disability. 

The question as to what constitutes “to- 
tal disability” has resulted in nearly as 
many rules as there are Courts and Boards 
who are charged with the duty of deciding 
the facts. Generally speaking, however, the 
word “disability” as it applies to compen- 
sation cases refers to a physical incapacity, 
attributable to the employee’s work, which 
has resulted in inability to work and a 
consequent loss or reduction in earnings. 
“Total disability,” as originally interpreted 
by the fact finding bodies, was construed 
as a physical or mental condition resulting 
from injury which disqualified the em- 
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ployee from performing the usual tasks of 
a workman and prevented him from per- 
forming and retaining employment or work 
of the general character to which he had 
been accustomed or fitted. At no time was 
it ever considered necessary for an employee 
to be absolutely disabled, bedridden or to- 
tally paralyzed to be classified as “totally 
disabled.” Any condition, resulting from 
injury, which caused or produced a lack 
of physical ability to follow continuously 
some substantial and gainful occupation 
without material injury to life or health 
was held to constitute total disabiltiy. 
(Dierkes Lumber and Coal Co. vs. Lindley, 
77 Pac. 2nd 44; 182 Okla. 185.) 

The exception to this general rule was 
the treatment afforded the so-called “skilled 
labor” class of employees. In such cases it 
has been consistently held that inability to 
do the particular work, regardless of the 
employee’s physical ability to work and 
earn wages in other fields, constituted ‘“‘to- 
tal disability.” Likewise, as we have pre- 
viously mentioned, some of the states do 
have statutory provisions affording relief 
to injured employees for “total and perma- 
nent disability” in the event of multiple 
specific losses or scheduled injuries. 

From the foregoing it clearly follows that 
the question of whether a workman is to- 
tally disabled is primarily a question of 
fact to be determined by the various Com- 
missions, Boards, or Courts having the fact 
finding authority. In this respect it is per- 
tinent to mention that in all but five states 
this important function has been assigned 
to Boards and Commissions. 


The findings of facts of such Commis- 
sions, in the absence of fraud, are, general- 
ly speaking, final determinations and can- 
not be reviewed by Courts of appellate 
jurisdiction. It follows, therefore, that the 

uestion of what facts constitute “total 

isability” in compensation cases is largely 
controlled by the attitude of the local ad- 
ministrative body. 

Unquestionably during the past few 
years there has been a trend toward a more 
liberal interpretation and extension of 
Workmen’s Compensation Acts. This trend 
has naturally had its effect on the attitude 
of the various Boards and Commissions to- 
ward what facts should constitute total dis- 
ability. More and more there has been a 
trend to award compensation for total dis- 
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ability and such awards are ordinarily made 
upon the theory that the injury has rele. 
gated the employee to “odd lot” or “nop. 
descript” employment and by the exten. 
sion and application of the “skilled labor” 
rule to workmen engaged in common labor. 
In other words, the test being applied, al. 
though not always assigned as the reason 
for the finding, is whether or not the em. 
ployee is capable of performing the par- 
ticular job at which he was engaged when 
injured, rather than his ability to work and 
earn wages in his general classification. 
Usually in these cases there is some meag. 
er evidence or testimony to sustain the find. 
ings of a Commission or Board and conse. 
quently the Courts of appellate jurisdiction 
are powerless to relieve from inequitable 
determinations. This fact was pointedly 
made by the Michigan Supreme Court in 
the case of Hood vs. Wyandotte Oil & Fat 
Company, 272 Mich. 190. In that case the 
Department of Labor and Industry had 
granted compensation for total disability 
to a laborer who had sustained a hernia. 
It was urged on appeal that the employee's 
right to compensation should be adjusted 
to his wage earning capacity in some other 
employment but, in affirming the findings 
of the fact finding body, the Court said: 


“The department found total disabil- 
ity. We do not weigh the evidence. The 
weighing scale is in other hands and, 
even if we think it out of balance, we 
cannot re-weigh.” 


The remedy for the present liberal grant- 
ing of total disability awards is difficult 
of suggestion. Certainly attempts to provide 
for such awards by legislative definition or 
specific schedules would lead to hardships 
and inequity in many individual cases 
where peculiar facts and circumstances 
might dictate a finding of total disability. 
The only answer seems to be in the insist- 
ence upon a fair and honest administration 
of the Compensation Acts by the various 
bodies charged with this duty. Possibly the 
allowance of a review by Courts of Appel- 
late jurisdiction might afford some relief 
and would compel the administrative 
boards to actually “weigh the evidence.” 
In a final analysis, however, only a fair 
and impartial administrative attitude to 
ward the question presents a real answer to 
the problem. 
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Total Disability — Missouri 


By JoserH R. Stewart, Kansas City, Mo. 


HE rule in Missouri as to the extent 

of disability required under the total 
and permanent disability clause of a life 
insurance policy has been restated and 
fixed by the Missouri Supreme Court in 
the case of Heald v. Aetna Life Ins. Co., 
104 S$, W. (2) 379 (Mo. Sup. 1937). The 
rule as there set down, 1. c. 383, is as 
follows: 


“* * * The rule prevailing in most 
jurisdictions is that the ‘total disability 
contemplated by an accident policy, or 
the disability clause of a life policy does 
not mean, as its literal interpretation 
would require, a state of absolute help- 
lessness; rather, that the disability con- 
templated means inability to do all the 
substantial and material acts necessary 
to the prosecution of the insured’s, or, in 
many instances, any, business or occupa- 
tion, in a customary and usual manner.’ 
Headnotes to Annotations in 98 A. L. R. 
789. The leading cases cited therein from 
this state are James v. United States Cas- 
ualty Co., 113 Mo. App. 622, 88 S. W. 
125, 127; Foglesong v. Modern Brother- 
hood of America, 121 Mo. Ap. 548, 97 
§. W. 240; Bellows v. Travelers Ins. Co., 
(Mo. Sup.) 203 S. W. 978.” 


The policy there insured against total 
disability wholly disabling the insured 
from performing any and every duty per- 
taining to his occupation. The insured was 
a left-handed meat market employee who 
lost by severance the thumb on his right 
hand. He was thereafter able to wait on 
customers, could buy meat for the market 
and sell it, and could supervise the work of 
other employees but was unable to cut 
meat, a principal phase of his duties, be- 
cause of his inability to hold or clamp 
tightly the pieces of meat in cutting or 
sawing operations, due to the loss of the 
thumb. The question of disability within 
the meaning of the policy was held to be 
for the jury and a judgment for the in- 
sured was affirmed on the basis of the above 
quoted rule. 

As an outgrowth of the silicosis litigation 
which flared up in the Farmington, Mis- 
souri area in the early 1930's, there were a 
number of actions brought against the Met- 
ropolitan Life Ins. Co. between 1937 and 


1941 for the recovery of total and perma- 
nent disability benefits under group life in- 
surance policies. A few of these typical cases 
are Smith v. Metropolitan Life Ins. Co., 
108 S. W. (2) 995 (Mo. App. 1937); Wright 
v. Metropolitan Life Ins. Co., 115 S. W. 
(2) 102 (Mo. App. 1938); Eden v. Metro- 
politan Life Ins. Co., 138 S. W. (2) 745 
(Mo. App. 1940); Tripp v. Metropolitan 
Life Ins. Co., 144 S. W. (2) 160 (Mo. App. 
1940); and Glore v. Metropolitan Life Ins. 
Co., 153 S. W. (2) 770 (Mo. App. 1941). 
These cases were all decided by the St. 
Louis Court of Appeals which followed the 
rule laid down in the Heald case, supra, 
as to the extent of disability required for 
recovery under total and permanent dis- 
ability riders. There was a trend in these 
opinions, however, to hold the insured more 
closely to the terms of his contract and to 
require that disability to be total must be 
a substantial disability which effectively 
prevents the insured from carrying on his, 
or any, business or occupation for substan- 
tial wages or profit. There was in all of 
these cases some evidence of temporary or 
partial disability during the life of the poli- 
cies but in all cases there was further evi- 
dence that after the policy had terminated 
or the employment had ceased there was 
gainful, even arduous and sustained occu- 
pation for wages, gain or profit. That the 
insured some years after the policies had 
expired actually had developed total dis- 
ability was held not a compliance with the 
policy requirements that total and perma- 
nent disability originate during the life of 
the policies. In fact in the Smith case, 
supra, and the Tripp case, supra, it was 
pointed out that these policies were not of 
a type which insured against partial or tem- 
porary disability and to hold that the in- 
sureds were entitled to recover under poli- 
cies covering only total and permanent dis- 
ability in the face of such record evidence 
would be equivalent to holding that total 
and permanent disability means temporary 
or partial disability. 

This trend on the part of the St. Louis 
Court of Appeals in the absence of any 
further ruling by the Missouri Supreme 
Court was, to say the least, encouraging. 
It indicated an apparent understanding 
and appreciation of the difference between 
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coverage for temporary or partial disability 
and coverage for total and permanent dis- 
ability. This encouragement, however, was 
short-lived for in 1939 this St. Louis Court 
of Appeals in the case of Comfort v. Trav- 
elers Ins. Co., 131 S. W. (2) 734 (Mo. App. 
1939) held that the issue of the total dis- 
ability of the insured was for the jury in 
the face of a record disclosing to my mind 
an insured able in all major respects to con- 
duct his business or former occupation in 
a usual and customary manner with his 
earning capacity substantially intact with 
an inability only to perform minor phases 
of his business. ‘The facts were that the in- 
sured owned eighty per cent of the stock 
of a printing and stationery company, of 
which he was president. He did most of the 
selling until he developed a sales force 
which had expanded the business, although 
he continued to do some selling. He was 
totally disabled and away from the office 
because of a heart ailment from 1930 to 
1932 and disability benefits were allowed. 
In 1932 he began going to the office in the 
morning, going over the mail, reading re- 
ports, and generally looking after matters 
in an advisory capacity. Prior to his dis- 
ability he had been making $17,000 a year 
which would have been reduced to about 
$12,000 during the depression. When he 
went back to the office in 1932 he received 
a salary of $6,500.00 a year which was 
gradually increased to $8,500 in 1937. He 
also received $3,900 from another com- 
panion company, of which he was presi- 
dent. At the time of the trial he was re- 
ceiving $12,400 in salary from the two 
companies. He was then going to the of- 
fice daily, putting in a full day in his su- 
pervisory or advisory capacity, conferring 
with department heads, was consulted on 
the buying of machinery or changes in pol- 
icy and attending directors meetings and 
business conferences, although he was do- 
ing no selling whatever. There was testi- 
mony by physicians that such activities 
were such as might aggravate his condition, 
but there is no evidence in the record that 
these activities which he had carried on 
from 1932 to the date of the trial actually 
did aggravate his illness. In the face of that 
record, it would seem that the court cer- 
tainly went beyond the bounds of reason- 
able interpretation in holding the issue of 
total disability for the jury. It is interesting 
to note how the court got around the ques- 
tion of the substantial earning capacity of 
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the insured even after his claimed tota] 
disability. It is said at l.c. 741: 


“The evidence tends to show, we 
think, that subsequent to 1932 plaintiff 
was engaged in a gainful occupation of 
an executive and advisory nature in and 
about the business he had built up and 
engaged in prior to the onset of his seri- 
ous illness in 1930, but we do not think 
it may be said as a matter of law, in view 
of the evidence, that he was really able 
to perform all the substantial and ma- 
terial acts essential to such occupation 
within the meaning of the policy provi- 
sion. While the evidence shows that plain- 
tiff received from the business nominally 
as compensation annually from $6,500 to 
$12,400, it is nevertheless obvious that 
this so-called compensation was more in 
the nature of earnings from the business 
than remuneration for his services. The 
fact that despite his illness he continued 
to receive a substantial income from a 
business which he had established in for- 
mer years does not-defeat his right to a 
waiver of the payment of premiums. The 
insurance is not against indigence, but 
against disability.” 


Now there was no evidence in the record 
that this $12,400 annually he was receiving 
from his business was in any sense divi- 
dends from his stock holdings or profits 
from his ownership of the business. In fact, 
the record is clear that this $12,400 an. 
nually he was receiving for his activities 
in the business was designated as salary 
and so treated and referred to in the 
evidence. 

The Missouri Supreme Court in 1944 
wrote an opinion in the case of Wiener v, 
Mutual Life Ins. Co. of N. Y., 179 S. W. 
(2) 39 (Mo. Sup. 1944), which followed the 
general rule as to the test of total disabil- 
ity laid down in the Heald case. I cannot 
agree with the insurer’s defense in that case 
for the evidence showed him an eye doctor, 
a specialist in his line, actively practicing 
his profession and a recognized leader in 
his specialty. The record shows an expan- 
sive diagnostic and surgical practice with 
numerous related professional activities. 
He sustained a severe coronary occlusion 
in 1936 and never thereafter was able to 
engage in the practice of medicine. Dis 
ability benefits were allowed by the com- 
pany until 1941 when they were discon- 
tinued, At the time of the trial and for 
some time previously the insured had not 
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been completely quiet professionally, He 
had given some lectures before societies 
and medical schools, had finished and pub- 
lished a book on the surgery of the eye and 
had done some experimental surgery on 
the eyes of animals. After Pearl Harbor he 
rendered some service to the Medical De- 
partment of the Navy as a consultant. Dur- 
ing all of this, however, he had been ex- 
amined by a number of physicians and ad- 
yised not to go back to active practice be- 
cause of the organic disease of his heart, 
and he so followed that advice. I think 
the court properly held there that the is- 
sues of the doctor’s total and permanent 
disability should have been submitted to 
the jury. There were two defenses raised 
which I can hardly see had any bearing 
on the issues. The first was that he had 
sold out his practice to his partner under 
an arrangement by which he received his 
consideration through the medium of an 
income extending over a number of years. 
That I think represented a liquidation of 
capital assets and was not a true income 
which would have any bearing on a dis- 
ability. The second defense raised was that 
the doctor was receiving disability pay- 
ments from other insurance companies 
amounting to $13,750 a year. That was 
an income which he had bought and paid 
for and was no criterion as to his earning 
capacity. 

The last case which I feel is of interest 
on this question is that of Tenkhoff v. New 
York Life Ins. Co., 191 S. W. (2) 1005 (Mo. 
App. 1946). This was decided by the St. 
Louis Court of Appeals and involved an 
insured—a registered pharmacist—operating 
a profitable drug store, who was injured 
in the Long Beach earthquake in 1933. 
Both legs were broken, resulting in osteo- 
mylitis of the bone of the right leg, and he 
suffered other injuries which incapacitated 
him for many months. The disease in his 
eg flared up from time to time so that he 
was allowed through voluntary payments 
or compromise, disability benefits up until 
January, 1944. In 1934 he had moved to 
Missouri and bought a pharmacy which 
he operated from that time until the date 
of the trial. From a one or two-man drug 
store which he had operated at the time 
of his injury, he had progressed to the Mis- 
souri store, which, at the time of the trial, 
was operated by himself as sole owner, with 
a woman manager and seven employees, 
and was doing an extremely profitable busi- 
ness. At the time of the trial and at least 
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from 1944 on he was supervising the run- 
ning of the business, filling orders, pre- 
scriptions and carrying on other duties in 
all departments of the store, and was put- 
ting in ny about six hours at the 
work. Medical testimony indicated while 
he had no infection or active disease in his 
leg at the time, constant standing on or 
walking around on the leg would very like- 
ly activate the disease and cause it to break 
out again in open sores. Nevertheless he 
was conducting these activities in the busi- 
ness of the store, it was continuing to be 
an increasingly profitable enterprise, and 
with the care he was taking to rest the leg 
the disease at the time of the trial was 
quiescent and had not broken out. The 
court, however, held that his activities were 
being carried on at the risk of increasing 
his disability and accompanied by swelling 
of leg and pain, and accordingly held the 
question of disability was properly submit- 
ted to the jury and affirmed a judgment 
awarding the insured total and ._permanent 
disability benefits. 

Certainly, the proposition that ,this cov- 
erage contemplates protection against dis- 
ability, not indigence, is sound and reason- 
able if applied under proper facts. If an 
insured is active to some extent about his 
business but his income is limited to divi- 
dends or earnings flowing from his owner- 
ship of the business as distinguished from 
wages or salary, then I’d say that insured 
is totally disabled within the spirit and in- 
tent of the usual rider. If, however, he’s 
actually running or directing his business, 
despite some handicaps or risk, and earning 
substantial wages, salary or profits as a 
result of his efforts, then I’d say that man 
is not totally disabled, and the allowance 
of benefits to him is a distortion of the 
coverage intended. The element of risk to 
his health is not particularly significant 
for he has a choice: if it’s a real risk, he 
can quit and take his benefits; if he chooses 
to disregard or negative the risk by actively 
engaging in business with substantial earn- 
ings, then he should not be allowed total 
disability benefits—he should not be per- 
mitted to have his cake and eat it too. 

A disconcerting sidelight of this subject 
it seems to me, is a line of cases, we have 
five or six of them in Missouri (Lee v. Met- 
ropolitan Life Ins. Co., 144 S. W. (2) 830 
(Mo. App. etc.) holding that an insured 
who is back on the job and no longer dis- 
abled at the time of trial is nonetheless 
entitled to total and permanent disability 
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benefits. In most of those cases, I’m afraid 
the fault is ours, for the policies either pro- 
vide that some given period of total dis- 
ability shall be presumed to be permanent, 
as there had been an inadvertent waiver of 
proofs of disability. Looking at an insured’s 
claim for permanent disability benefits 
prospectively, it is time his condition need 
only be such as presumably will be per- 
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manent. Where, however, the permanency 
of his condition is in issue and the trial 
evidence shows him back at work—that his 
disability was only of a temporary charac. 
ter—then, absent any conflicting provision 
in the policy, the facts should overcome the 
presumption and benefits should be dis. 
allowed. 


Discussion 


By Georce P. GarpereE, Dallas, Texas 


T IS regretted that Mr. Dodson could 

not attend this meeting and deliver this 
address. His address would have been quite 
instructive. I do enjoy the privilege of hav- 
ing practically no knowledge of the subject 
under discussion from the standpoint of a 
practitioner. My topic is “The Trend of 
Recent Decisions Determining What Con- 
stitutes Total Disability in Life, Health 
and Accident Policies and in Compensa- 
tion Cases.” The latter subject is one that 
I admit to knowledge from active partici- 
pation in the defense of such suits. Ap- 
proaching the subject in total ignorance 
I have come to the conclusion that there 
has not been any definite significant trend 
on this subject during the past decade, a 
period which I understand to be ten years, 
going back as far as 1932, the government 
donations—W. P. A., etc. Both jurors and 
courts seem to have been affected. I can 
find only a slight tendency, and I mean 
very slight, of the very liberal courts to 
retreat a bit toward conservatism, but this 
retreat, if any, in the interpretation of what 
is total or permanent disability should not 
be regarded as encouraging in view of the 
advance that was made before the retreat, 
if any, set in: 


“Report of Accident and Disability In- 
surance Committee,” Insurance Counsel 
Journal, Vol. XV, No. 3, July, 1948, p. 
248. 


The so-called liberal interpretation of 
what amounts to total disability seems to 
be settled law in most jurisdictions and 
there is apparently no tendency toward en- 
larging that concept as it existed in court 
decisions of a decade ago, such decisions 
being liberal indeed, little ground to en- 
large. 

Perhaps there is a greater tendency on 
the part of courts today to find that psy- 


chiatric disabilities are genuine disabilities, 
and to regard psychological causes of “phys. 
ical” disability with less suspicion. This is 
probably the inevitable result of our in- 
creasing knowledge of mental diseases, and 
yet it poses a very difficult problem to the 
insurance company practitioner in rebut- 
ting a plaintiff's proof of such diseases, to 
say nothing of the problems it raises for 
insurance actuaries who must compute the 
risks involved. From the cases which I have 
read I have been impressed with the ad- 
vance apparent in the published cases of 
medical evidence used by the claimants to 
establish and present their cause of action. 
Consequently many of the late cases do not 
present a legal problem but one of fact to 
be determined by a jury, and in very few 
instances have I found that the fact finding 
of the jury or of the lower court was dis- 
turbed by the higher court. 


Relatively few psychiatric disability 
cases, or “physical” disability cases caused 
by psychological factors, are to be found 
in the reports, but their number may 
soon increase. For some specimen cases, 
see: Mutual Life Ins. Co. of N. Y. v. 
Frost, 164 Fed. 2d 542 (1947). (Mental 
disorder caused by adverse publicity pre- 
vented physician with constitutional psy- 
chopathic inferiority complex from prac- 
ticing medicine); New England Mutual 
Life Ins. Co. v. Hurst, 199 Atl. 822 (Md., 
1938) (chronic alcoholism); Thompson 
v. Aetna Life Ins. Co,., 180 S. E. 880 (S. 
C., 1935) (psychothenic type neurosis re- 
sulting from eye injury, disabling a ma- 
chinist foreman); Butler v. Prudential 
Ins. Co., 177 Atl. 335 (Pa., 1935) (trau- 
matic hysteria and nuerosis, not result- 
ing in an organic disease, sufficient for 
recovery under policy insuring against 
disability “from any cause whatsoever”); 
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Potts v. The Travelers Ins. Co., 75 O. A. 
401 (traumatic epilepsy following a head 
injury); Hood v. Texas Indemnity Ins. 

Co., 209 S. W. 2d 345 (Texas, 1948) (neu- 

rosis resulting from injuries to foot and 

elbow and in part influenced by uncon- 
scious desire for compensation). 

In general, disability clauses are of two 
types: j 

The first provides that the assured must 
be disabled from engaging in his own oc- 
cupation or business; 

The second provides that he must be 
disabled from engaging in any occupation 
or pursuing any business for wages or 
profit. 


Occupational Disability Clauses 


The courts have not had much difficulty 
with the first, or occupational, clause, in- 
suring against disability in one’s own occu- 
pation or business. Most courts hold that 
disability does not mean absolute physical 
disability to transact any kind of business 
relating to the assured’s occupation, but 
rather inability to perform the substantial 
acts connected with that occupation. 


National Life & Accident Ins. Co. v. 
Bradley, 245 Ky. 311, 53 S. W. 2d 70 
(1932); Jacobs v. Loyal Protective Ins. 
Co., 97 Vt. 516, 124 Atl. 848 (1924); Aet- 
na Life Ins. Co. v. Phifer, 160 Ark. 98, 
254 S. W. 335 (1923); Crowe v. Equitable 
Life Assurance Co., 154 So. 52 (La., 
1935); Dunlap v. Maryland Casualty Co., 
25 S. W. 2d 881 (N. C., 1943); 149 A. L. 
R. 1, 153 A. L. R. 432. 

The fact that the insured was doing some 
of the acts he had been accustomed to 
do before his disability will not preclude 
recovery, if the acts in question are un- 
important or trivial in nature. 

Bosworth v. Mutual Life Ins. Co., 173 
§. E. 780 (W. Va., 1934); Prudential In- 
surance Co. v. Kelsey, 257 Ky. 253, 78 
S. W. 2d 923 (1935); Anderson v. Pru- 
dential Ins. Co. of America, 181 S. 871 
(La., 1938). 


This seems a fair enough rule, but its ap- 
plication to the facts in any particular case 
is often questionable. For example, in 
Heald v. Aetna Life Insurance Company, 
104 S. W. 2d 379 (Mo. Sup., 1937) a left- 
handed meat market employee whose right 
thumb had been chopped off was able after 
his injury to wait on customers at the 
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counter, could buy meat for the market 
and sell it to customers, and could super- 
vise the work of other employees, but was 
unable to cut meat with his left hand be- 
cause he could not hold the meat with his 
right hand due to the loss of his thumb. 
The court upheld the jury's finding that 
the meat market employee was disabled in 
a sense that he could not do “all the sub- 
stantial and material acts necessary to the 
prosecution of the assured’s business.” 


Compare Smith v. Metropolitan Life Ins. 
Co., 108 S. W. 2d 995 (Mo. App., 1937). 


The fact that the insured is receiving a 
salary is not conclusive on the matter of his 
total disability since the salary might be 
given him as a gratuity; nor will a recovery 
be barred because the insured after his in- 
jury received profit from a business which 
he owned. 


Medlinsky v. Metropolitan Life Ins. 
Co., 146 Misc. 855, 263 N. Y. Supp. 179 
(1933); Stuhlbarg v. Metropolitan Life 
Ins. Co., 143 Ohio 390; Wiener v. Mutual 
Life Ins. Co. of New York, 179 S. W. 2d 
39 (Mo. 1944). 


Some courts lay down the rule that if the 
injury is such that a reasonably prudent 
man would stop working and rest so long 
as this was necessary or reasonably neces- 
sary to a cure, the insured may do so. 


Young v. Travelers Ins. Co., 80 Maine 
224, 13 Atl. 896 (1888); Hays v. North 
American Life & Casualty Co., 151 Minn. 
124, 186 N. W. 136 (1932); McCutchen v. 
Pacific Mutual Life Ins.. Co., 151 S. E. 
67 (S. C., 1929). 


One of the most interesting disability 
cases I have read in recent years is Hood v. 
Texas Indemnity Ins, Co., 209 S. W. 2d 
345 (1948), a case decided by the Supreme 
Court of Texas this year. The plaintiff sued 
for total disability under the Texas Work- 
man’s Compensation Act, alleging that he 
suffered from a neurosis caused by injuries 
to his foot and elbow. A psychiatrist, the 
plaintiff's witness, stated that the plaintiff's 
neurosis was, and I quote: “In part influ- 
enced by an unconscious desire for compen- 
sation, and after termination of this liti- 
gation he will begin to improve.” He recom- 
mended two treatments: first, a “sound 
anesthetis” or suggestive treatment, and 
secondly the settlement of the claim. The 
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nates any difference between general and 


me Court affirmed the trial court’s 
occupational disability clauses. 


judgment for the plaintiff. 
The General Disability Clause 


The second most common type of clause, 
known as the general disability clause, 
which usually requires total and perma- 
nent disability “wholly preventing the per- 
formance of any work for compensation, 
gain or profits, or from following any gain- 
ful occupation,” has caused the insurance 
companies more headaches. 

A few courts, such as North Carolina, 
Pennsylvania, Tennessee, Wisconsin and 
perhaps Iowa, have made a fairly. reason- 
able interpretation of the general disability 
clause, saying that the insured is not totally 
disabled if he can carry on any real work 
of a profitable nature even though it is not 
of the same nature as the work he was en- 


gaged in before his injury. 


Lee v. New York Life Ins. Co., 188 N. 
C. 538, 125 S. E. 186 (1924); Buckman 
v. Jefferson Standard Life Ins. Co., 172 
N. C. 762, 90 S. E. 897 (1916); Thigpen 
v. Jefferson Standard Life Ins. Co., 204 
N. C. 551, 158 S. E. 845 (1933); Cooper 
v. Mutual Life Ins. Co., 317 Pa. 405, 177 
Atl. 43 (1935); Prudential Ins. Co. v. 
Davis, 18 Tenn. App. 413, 78 $. W. 2d 
358 (1934); Garden v. New England Mu- 
tual Life Ins. Co., (lowa, 1934), 254 N. 
W. 287. 


However, most courts say that if the in- 
sured is unable to follow any occupation 
for which he is fitted by education, train- 
ing and experience, he is disabled within 
the meaning of the general disability clause. 
This majority view considerably narrows 
the difference between general and occupa- 
tional disability clauses. 


Wall v. Continental Casualty Co., 111 
Mo. App. 504, 86 S. W. 491 (1905); Aetna 
Life Ins. Co. v. Person, 67 8. W. 2d 1007; 
Katz v. Union Central Life Ins. Co., 44 
S. W. 2d 1250 (Mo. App., 1932); Moyle 
v. Mutual Life Ins. Co., 21 S. E. 2d 561 
(S. C., 1942); 153 A. L. R. 432, 437. 


The most extreme interpretation of the 
general disability clause is found in cases 
holding that when the insured is prevented 
from following his usual vocation, he may 
recover although the general disability 
clause specifically says he must be disabled 
from following any occupation. You can 
see that such an “interpretation” elimi- 


Gordon v. U. S. Casualty Co., 54 §. w. 
98 (1899, Tenn. Ch.); Niel v. Uniteq 
Friends, 28 N. Y. Supp. 928 (1894); My. 
tual Benefit Ass’n. v. Mancarrow, 71 Pac 
423 (Colo. App., 1903); Prudential Ins. 
Co. v. Harris, 254 Ky. 23, 70 S. W. 94 
949 (1934, Ky.); Fogelsong v. Modern 
Brotherhood, 121 Mo. App. 548, 97 S. w. 
40 (1906); Davis v. Midland Casualty Co, 
190 Ill. App. 338 (1948). 


One court, in a case involving a left-handed 
surgeon who had suffered an injury in his 
right hand, and as a result was in some. 
thing of the same position as the meat mar- 
ket employee I told you about who lost his 
right thumb, declared that it construed 
the general disability clause to be an occu- 
pational disability clause because: 


“The fact that money is paid and ac. 
cepted for accident insurance under these 
policies compels attributing good faith to 
the parties and a construction of the 
words used in the policy conformable to 
an honest intention to indemnily against 
total inability to practically carry on the 
occupation specified.” U. S. Fidelity ¢ 
Guaranty Co. v. McCarthy, 50 Fed. 2d 2, 
6 (1931). 


In other words, the fact that money was 
paid for the policy proved to the court that 
it must be a general disability policy. 


“PERMANENT” 


The word “permanent” in “total and 
permanent disability” clauses was early 
construed to mean “no reasonable and ap- 
parent probability of recovery,” and the 
probability of recovery was determined as 
of the time of the claim. 


New England Mutual Life Ins. Co. v. 
Hurst, 199 Atl. 822 (Md., 1938); Maze v. 
Equitable Life Ins. Co. 246 N. W. 737 
(Minn., 1933); Metropolitan Life Ins. Co. 
v. Noe, 31 S. W. 2d 689 (Tenn., 1930). 


The later recovery of the plaintiff, even 
before trial, did not alter the fact that at 
the time of the claim he was totally and 
presumably permanently disabled. 


Bagnell v. Travelers Ins. Co., 296 Pac. 
106 (Calif., 1931); Penn Mutual Life Ins. 
Co. v. Milten, 127 S. E. 140 (Ga., 1925); 
Grafe v. Fidelity Mutual Life Ins. Co., 
84 S. W. 2d 400 (Mo., 1935). 
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The purpose of this rule was to discourage 
delayed payments by insurance companies 
who might hope that the insured would 
unexpectedly recover and thereby defeat 
their liability. 


See Paul v. Missouri State Life Ins. Co., 
52 S. W. 2d 437, 440 (Mo. App., 1932). 


The practical result of the rule was that the 
insurance companies began to put provi- 
sions in their policies specifying a certain 
period of time after which the disability 
would be presumed to be permanent. In 
addition, most policies make annual proof 
of continued disability a condition prece- 
dent to recovery of benefits. One practical 
result of the courts’ interpretation of the 
word “permanent” has been that no com- 
pany today will give lump sum benefits for 
total and permanent disability, There are 
cases on record, in group insurance files, 
where an employee who had already recov- 
ered lump sum benefits twice for “total and 
permanent disability,” took out a third pol- 
icy under the group insurance plan, as he 
prepared to begin work again. 

Those familiar with the history of the 
total and permanent disability clause will 
recognize that as a result of the “liberal” 
decisions, one group of companies issuing 
about 60% of the country’s new insurance 
decided in 1932 to discontinue the disabil- 
ity income provision and retain only a 
waiver of premium provision. The rest of 
the companies at that time increased the 
monthly waiting period to six months and 
reduced the monthly income from 1% of 
the face of the policy to 14%, and the age 
limit in many instances was reduced to 55. 


Huebner, Life Ins, (1935), p. 431. 


With the selling of total and permanent 
disability clauses already considerably re- 
stricted as a result of “liberal” court deci- 
sions, it should be noted that the total and 
permanent disability clause may well be 
completely eliminated if courts become too 
liberal in allowing psychiatric disabilities. 
Much has been learned about mental dis- 
ease in the past few decades, but the ex- 
istence and extent of many mental ailments 
are not yet susceptible to precise measure- 
ment, and as a result are very often in- 
capable of anything like precise proof. 

See an excellent article in 24 Va. Law 
Review. Apart from the fact that actuarial 
measurements of psychiatric disability risks 
are very difficult if not impossible, the in- 
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surance companies must consider the risk 
of fraud and the fact that the prospect of 
a long rest at the company’s expense may 
psychologically retard the insured plain- 
tiff’s recovery. Insurance payments have a 
definite relationship to the insured con- 
valescent’s desire to continue his long rest, 
I am told, and especially if the amounts 
payable under the policy are comparable 
to or more than his normal earnings. 

The psychological problems involved 
here remind me of the insurance adjuster 
who had been investigating the cause of a 
fire. As he turned to leave, the house owner 
came up and asked him: 


“Have you found out what made my 
beautiful littke house burn down?” 
“Yes,” said the insurance adjuster. “I 
think your beautiful little house was de- 
stroyed by a clear case of friction.” 
“What do you mean, friction?” 
“Well,” said the adjuster, “this fire 
was undoubtedly caused by rubbing a 
twenty thousand dollar insurance policy 
up against a ten thousand dollar house.” 


It seems clear that if requirements of 
proof are not made very strict, and if courts 
are not quicker than they have been in the 
past to overturn the verdict rendered for 
psychiatric disability where the plaintiff 
has not clearly carried his burden of proof, 
the insurance companies may be obliged to 
rephrase the total and permanent disability 
clauses so as to eliminate coverage of dis- 
abilities caused by psychological factors as 
well as psychiatric disabilities resulting 
from physical injuries. The history of the 
total and permanent disability clause to 
date should indicate to the courts that a 
too “liberal” attitude toward psychiatric 
disabilities might eventually result in the 
insurance companies refusing to insure such 
risks. Such a result would be unfortunate 
from the viewpoint of the policyholder who 
incurs a genuine psychiatric disability, and 
I do not believe there will be any necessity 
for it unless the courts become too lax, or 
“liberal,” in their requirements of proof. 

In conclusion it does appear from the 
more recent cases that either medical wit- 
nesses are more convincing or there is an 
actual absence and lack of so-called maling- 
erers. During these times of high and infla- 
tionary wages claims do not appear to be 
asserted except where there is a bona fide 
disability or where the amount of the in- 
surance payment is considerably above ac- 
tual earnings. 
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The Home Office Viewpoint 


By Price H. Toppinc 


Associate General Counsel, The Guardian Life Insurance Co. 
New York, New York 


Before trying to determine the Home Of- 
fice viewpoint, let us first observe the trend 
during the past decade of decisions defin- 
ing and applying total and permanent dis- 
ability coverage, as disclosed by the remarks 
of the prior speakers. 

We are all cognizant of the fact that dur- 
ing the late 20’s and early 30’s there was a 
definite trend to an abuse of coverage under 
these policies by claimants, which abuse 
was created by the courts with their liberal 
decisions. However, that trend tapered off 
with the end of the depression and we now 
have a new decade of decisions to consider. 

The only definite trend that I am able 
to observe from the remarks of the prior 
speakers is that in some states the courts 
have been inclined to rewrite a general dis- 
ability coverage to that of the occupational 
coverage. That is, instead of insuring 
against inability to perform any ges 
tion, the courts of some states have ruled 
that the coverage is against inability to per- 
form the insured’s given occupation. How- 
ever, it does not seem that the number of 
states that have adopted this biased or so- 
called “liberal” viewpoint is very great. 

With that in mind, what is the Home 
Office viewpoint? My answer to that is 
there are probably as many Home Office 
viewpoints as there are underwriters, claim 
adjusters and lawyers in the Home Offices. 
Even as to companies, the viewpoint is not 
uniform. This is well illustrated by the 
varying reactions of the companies on writ- 
ing this type of insurance. The life insur- 
ance company with which I am associated 
has continued to write permanent and total 
disability benefits as a supplement to life 
insurance coverage continuously through 
these years. A very few other companies 
have so continued. A few companies have 
recently resumed the writing of such bene- 
fits and there is reason to believe that more 
will resume in that not-too-distant future. 
There is equal reason to believe that the 
majority of companies will never write these 
benefits again. Each company that has con- 
tinued to write the benefits or has resumed 
the writing of them has established various 
safeguards to protect themselves against ex- 
cessive losses on this type of business. 


Of course, you, as defense trial lawyers, 
are not interested in the steps that our up. 
derwriters, actuaries and _policy-drafters 
have taken to solve the problem, as that 
cuts off, ab inito, the work and compensa. 
tion of the trial attorney. 

They have increased the rates for the 
coverage and in varying ways limited the 
coverage by requiring longer waiting peri- 
ods and reducing the age from 60 to 55 
before which a disability must commence 
in order to be compensable. Also, some pro- 
vide for termination of the payment of 
benefits at normal retirement age, that is, 
age 65, on the theory that this is insurance 
against loss of earning power and earning 
power does not continue into old age, but 
only until normal retirement age. And also, 
the amounts of insurance presently written 
and the types of individual upon which it 
is written is being very closely watched by 
the underwriters. 

I have discussed this question with a 
number of Home Office representatives of 
both life and health and accident com- 
panies. Generally, they were not disturbed 
by the decisions of the last decade. 

Even though few life companies now 
write the total and permanent disability 
supplement to life insurance, nevertheless, 
we are all interested in following these de- 
cisions. That is for the reason that a large 
volume of that insurance was written dur- 
ing the 20’s and early 30’s and substantial 
amounts of it will be in force for many 
years to come. Also, a number of the life 
companies are going into the health and 
accident field. There is no question but 
what the health and accident field is one of 
the faster growing and relatively unde- 
veloped markets. In that field, excessive 
losses can be limited by a limitation on the 
period for which benefits are payable. 
Those limits generally run from a maxi- 
mum of two years to a minimum of six 
months. 

You defense trial attorneys are the 
spokesmen of the Home Office before 
juries, trial courts and appellate courts. As 
such, you can do much to avoid unfavor- 
able trends and to avoid unfortunate dec- 
sions. When you can, point out to the court 
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and the jury the particular risk insured. If 
the question is that of general coverage 
yersus occupational coverage, show to the 
court that if the insured had desired occu- 
ational coverage he could have purchased 
it if he had desired to pay the extra pre- 
mium, perhaps not from that company, but 
from another company. Insurance contracts 
are all merely contracts. Each insured pro- 
cures that type of coverage that he desires 
and is willing to pay for. If he does not 
desire to pay the extra premium for in- 
creased coverage, it should not be granted 
to him by the courts. Policies of no two 
companies are the same as to coverage, and 
therefore, you can aid your client by point- 
ing out that each decision on permanent 
and total disability must stand on its own 
policy provisions. 

Another way that you can help the Home 
Office is to see that the wrong case is not 
litigated or at least appealed. We in the 
Home Office do not understand your local 
judicial situation as you do. On occasion, 
we will ask you to litigate a case that for 
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local reasons should not be litigated or 
should not be appealed. Do not hesitate to 
point that out to us. With the benefit of 
hindsight, we can generally find a reason 
for and a method by which we might have 
avoided each and every unfavorable pub- 
lished opinion. Many of those cases should 
not have been appealed, for, in the ab- 
sence of an appeal, it would merely be an 
adverse judgment against the insurance 
company. There would have been no dis- 
sertation upon the record for all other sub- 
sequent claimants and their counsel to use 
as a flag to wave before another court and 
another jury. It is better to take a loss in 
a trial court, pay the loss and avoid those 
few unfortunate appellate opinions. We 
would welcome your advice to that effect. 

I have said that there is no uniformity 
of Home Office viewpoint on any phase 
of this issue. For that reason alone, as well 
as others, I would welcome discussion from 
the floor and an expression from other 
Home Office counsel present as to their 
viewpoints. 


The Effect of Such Decisions on the Rehabilitation of Disabled 
Persons 


By Joun P. Faupe, Hartford, Connecticutt 


S$ ONE whose chief experience has 
been in the casualty and fire fields, 

I felt more than the normal dismay at your 
Chairman's disarming invitation to appear 
before this gathering. I was strongly re- 
minded of the story of the New England 
farmer who made a trip to town to buy 
provisions, and started home with his 
wagon heavily loaded. Going up one hill 
the tailboard came unfastened and the load 
gradually emptied itself on the road. At 
the bottom of the other side of the hill the 
wagon became mired in a mudhole. The 
farmer surveyed his plight and, looking 
around him, for the first time discovered 
the loss of the provisions and then ex- 
claimed, “Stuck, and nothing to unload!” 


How deadly the parallel I must leave to 
your charitable impulses. I have obtained a 
general briefing in recent weeks of the aims 
and operation of rehabilitation plans in 
connection with disabilitants under life, 
health and accident insurance policies, and 
to this extent I hope I may have something 
to “unload” which will be of interest to 
you. 


The “rehabilitation” of disabled persons, 
in connection with life, health and accident 
insurance, means a plan for their attempt- 
ed restoration to a place of usefulness in 
society, induced by some special phase of 
claim handling. If successful, obviously the 
disabilitant and his family, the insurer and 
society at large all are gainers. If attempted 
but unsuccessful, at least the insured’s con- 
science is clear and nothing has worsened 
except in the infrequent case when the in- 
sured is the more p andar by realizing 
for the first time the true extent of his 
disability. 

Pioneering in such rehabilitation dates 
at least from World War I. Its importance 
to all concerned was probably first forcibly 
brought home to insurers with the heavy 
volume of psychoneurotic claims in the 
wake of the depression of the early 30's. 
Men who had suffered reverses or a sharp 
reduction in income tended to panic and 
fall back on their disability insurance for 
support and security, readily developing a 
neurosis on top of some real but minor 
physical or mental impairment. As one com- 
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pany official ruefully put it, “We found 
that we were not only expected to pay what 
the premium dollar was intended to buy, 
but in addition to compensate for unem- 
re ames retirement, pure laziness, lost 
ortunes, and even lost youth.” 

There developed a general realization 
that insurers owed themselves, the claim- 
ants and society the duty of achieving in 
every ible legitimate way the restora- 
tion of the claimant—and that what was in 
the best interest of the claimant was like- 
wise and in like measure in the best inter- 
est of the insurer, both in money and in 
the incalculable gain in goodwill. There is 
no walking delegate to compare with a suc- 
cessful rehabilitant. Today, a rehabilitation 
plan will at least be considered in any case 
of apparent long duration or where recov- 
ery or the maximum of improvement 
should have taken place. Of course rehabili- 
tation settlements must be used sparingly 
and only in cases where there is some real 
reason to hope or expect for success, Cer- 
tain fundamental practical factors will 
strongly bear on the chances of success, de- 
pending upon the circumstances of the 
case, such as those of past occupation and 
future employability; economic situation 
and mode of life; environment; domestic 
status (whether a family, what ages, wheth- 
er employable, and especially whether the 
wife can cooperate psychologically in re- 
storing the claimant to his former role as 
the active head of the household). 

Obviously, all disabilities are not suitable 
to rehabilitation by their very nature — 
cases of inoperable cancer, for example; but 
increasingly rehabilitation has succeeded 
in the realm of the psychoneurotic, espe- 
cially where the neurosis is coupled with 
a cardiac or arrested tubercular injury. 
Many cases of neurasthenia, very real to 
the sufferer, are largely mental and imag- 
inary in fact. Many of these would not 
exist in the absence of the disability insur- 
ance, yet the claimant is not subjectively a 
malingerer or dishonest. The practical fact 
is that the continued receipt of disability 
benefits is subconsciously such a pleasant 
and secure thing that no work may be at- 
tempted while benefits are continuing; 
also, under many of the insurance provi- 
sions, no work can be attempted without 
suspension or forfeiture of benefits. 

In all cases, the human equation neces- 
sarily causes the very existence of the in- 
demnity to alter what otherwise would have 
been the result of the injury or disease, 


INSURANCE COUNSEL JOURNAL 


January, 1949 


often in direct relation to the amount which 
the indemnity bears to what the claimant’s 
business 5 me ap might produce. Since 
disability benefits are exempt from income 
tax, and generally include a waiver of insur. 
ance premium, their value is considerably 
swelled—by 25% or more. Thus an honest. 
minded claimant previously earning $12,000 
to $15,000 a year is strongly induced to be. 
lieve he is permanently and totally disabled 
if that would give him a disability income 
of $500 a month, or the practical equiva- 
lent of $7,500 or better a year. 

Probably the most essential factor for the 
success of any rehabilitation program js 
that the claimant have a bona fide desire 
to recover and return to work. Often this 
desire will initiate with the insured after 
a varying length of time; if not, the desire 
must be inculcated by the efforts of the 
company, obtaining his confidence and act- 
ing patiently lest the suspicion be created 
that the company is simply looking for a 
cheap way out. In some rare cases, the issue 
can and has to be forced with the insured, 

The four main types of settlement used 
in rehabilitation plans are generally these: 

1. Continuation of benefits for an indefi- 
nite or specified time, without prejudice 
to resumption of work or attempt thereat. 

2. Reduction in the scale of benefits or 
the payment of a lump sum, as of six 
months’ benefits, in settlement of liability 
for a longer period, such as twelve months. 

8. Waiver of premium only, payment of 
benefits being suspended. 

4. Lump sum settlements of the entire 
case. 

Let me cite you some actual cases illus- 
trating these various modes of rehabilita- 
tion settlement in action: 


Type 1 


(A) Claimant had a heart condition, 
some respiratory infection and neurosis, 
Wife and five small children, no means of 
support except $200 monthly disability in- 
come. Wanted to try to continue to work 
but was fearful of a relapse if benefits im- 
mediately were discontinued and a new 
waiting period required. Permission was 
given to try working, with benefits to be 
continued for at least a year. At the end 
of the year, claimant still was disabled by 
the neurosis but had succeeded in perform- 
ing some gainful work and there were in- 
dications that through increased confidence 
and relief from financial worry the nev- 
rosis could be overcome. With the claim- 
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ant comparatively a young man, even five 
ears of this temporizing is patently better 
than forcing him now to be a permanent 
disability case, as would probably occur in 
the absence of cooperation in his self- 
rehabilitation. 

(B) A_ well-known football coach re- 
ceived a chest injury in practice which de- 
veloped into a severe tuberculosis with 
little hope of recovery. A while later, dis- 
ability benefits being paid, the company 
wrote him an encouraging letter, citing its 
knowledge of other similar cases in which 
a recovery was made. Stimulated, claimant 
underwent surgery and the company then 
suggested that he try resuming in a mild 
way his association with boys and sports, 
without prejudice to his disability income. 
Claimant did so and felt better and asked 
if he could assist with spring practice, for 
which he would be paid. To this the com- 
pany agreed, and eventually claimant be- 
came fully recovered and resumed full-time 
coaching duties, payment of benefits being 
terminated. 

(C) A dentist had neurasthenia follow- 
ing an acute attack of influenza. He was 
able to get about socially and drive long 
distances but felt unable to resume dental 
practice. The company was unable to en- 
courage him to attempt a return to prac- 
tice and then threatened to terminate bene- 
fits unless he did attempt to resume prac- 
tice. The man re-entered practice a month 
later and shortly thereafter suffered a re- 
current influenza attack. Voluntarily cut- 
ting the convalescence as short as possible, 
the man returned to his office on a part- 
time basis. He then suffered a broken leg 
by a sidewalk fall and again voluntarily 
returned to practice in record time, feeling 
enthusiastic and interested and admitting 
that he did feel better by working. Pay- 
ment of $320 monthly had been continued 
up to this time. Claimant’s net office earn- 
ings were now $120 a month and he agreed 
that the payments might be reduced by 
this amount for the next two months, and 
then by an additional $100 for the two 
following months. At the end of that time 
claimant had suffered no relapse or ill ef- 
fects from re-engaging full-time in practice 
and the case was closed to the complete 
satisfaction of the claimant. 


Type 2 


(A) Disability by heart disease. Family 
and business worries induced great mental 
unrest and pessimism as to attempting a 
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return to work, although doctors felt that 
the same could safely be done. The com- 
pany suggested that payment of premiums 
be waived for a year and that it pay six 
months’ benefits for the year, without preju- 
dice to the claimant. Claimant’s attitude 
promptly changed and with further en- 
couragement from the company, he re- 
sumed working full time during the year 
and benefits could be discontinued. 

(B) A young real estate man, with some 
casualty and fire insurance experience, suf- 
fered a severe case of tuberculosis which 
made him totally disabled for over nine 
years. Following surgery, his condition then 
improved to the extent that he could as- 
sist his wife in running a tourist camp in 
New Mexico, and with his physician’s help 
the company was then able to induce him 
to try to adopt a gainful occupation by 
becoming one of its life insurance agents. 
He attended the company’s school and start- 
ed in selling insurance with some success. 
Benefits were continued for a year and were 
then reduced by 50% for a further year 
and by 75% for the following year. By that 
time the insured had regained his confi- 
dence as to his ability to succeed in busi- 
ness and lack of fear of a relapse, and bene- 
fits were completely terminated. Since then 
this insured has assumed the operation of 
a substantial general contracting business 
in addition to continuing his life insurance 
agent’s work. 


Type 3 


The owner of a small corporation suf- 
fered a severe heart condition. He wished 
to keep in touch with his business and was 
able to do some driving and general super- 
visory office work on a part-time basis. ‘The 
company waived the payment of premiums 
and the insured was entirely willing to 
forego the payment of benefits so long as 
he could be that active and in a general 
way continue to look after his business 
affairs. 


Type 4 


(A) A business executive was disabled 
by neurosis and had retired to a small vil- 
lage where he lived rather well on a dis- 
ability income of $430 a month. He was 
physically active as to hunting, fishing and 
driving a car. On the advice of a medical 
specialist, a final lump sum settlement was 
proposed as the only way to snap claimant 
out of what otherwise would have been a 
permanent neurosis. Three years’ commut- 
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ed benefits were paid, and within two 
months the man returned to work and has 
since undergone no relapse or adverse after- 
effects. 

(B) Insured was severely crippled by a 
fall and after undergoing several opera- 
tions had made a recovery except from a 
fractured femur. Insured refused to under- 
go the agony of a further delicate opera- 
tion and bone-graft even at the company’s 
expense. He preferred to take a commuted 
payment of six years’ benefits and return 
to part-time work in his previous employ- 
ment in a department store. Later check- 
ups revealed a continued improvement in 
his condition over the years, during all of 
which the insured was happy to be active 
and not in a passive state of disability. 

These so-called rehabilitation settlements 
are clearly in the province of the funda- 
mental principles on which the contracts 
were conceived, yet all of them are unortho- 
dox or extra-contractual in the sense that 
they amount to a payment by the insurer 
of less than the amount called for by the 
policy, if the case is truly one of permanent 
and total disability, or of more than the 


Psychological Effect Upon Claimant 
Resulting From a Too Liberal Interpretation of Total 
Disability Provisions 


By Ricwarp B. Montcomery, JR., New Orleans, La. 


T WAS the intention of the Chairmen 

of this forum that it should be a clin- 
ical discussion, the purpose of which would 
be to endeavor to ascertain if there was any 
way to help trial lawyers change the trend 
of the courts. We had hoped that some ray 
of hope might result from a discussion of 
ways and means to persuade courts that it 
was not to the best interest of the communi- 
ty to rewrite insurance contracts and com- 
pensation statutes. It was our hope that a 
Home Office physician and a Home Office 
claims man would talk upon this particu- 
lar subject. However, there happened to be 
no one coming to the Pacific Coast either 
for the International Association of Insur- 
ance Counsel meeting or for the American 
Bar who would undertake this assignment, 
although each and every Home Office 
counsel contacted hoped that it would be 
discussed. 

I have, therefore, with great hesitation, 
undertaken to write this paper. The sub- 


INSURANCE COUNSEL JOURNAL 


January, 1949 


amount called for by the policy if the case 
actually is not one of total and permanent 
disability. Actually, in all of the cases 
mentioned, the company would have had 
a difficult or hopeless task in tying to 
establish to the satisfaction of a court or 
jury that no permanent and total disabjjj. 
ty was present within the meaning of the 
contract. 

For this reason, it is believed that the 
importance and success of these rehabilita. 
tion programs will not be affected adverse. 
ly by any increase in the number of judi- 
cial decisions, discussed by the previous 
speakers this morning, which greatly lib. 
eralize the basis of recovery under disability 
insurance. The same efforts at rehabilita- 
tion—of encouraging the claimant to re. 
store himself to a position of usefulness to 
himself, his family and society—will and 
must go on. In this, the companies will be 
immensely aided by a fact now realized by 
psychologists, that the prime emotions of 
life include, in addition to hunger, fear and 
sex, the emotion of self-importance or self- 
respect, which somewhat paradoxically de- 
pends on risk and not on passive security, 


for Total Disability 


ject has great potentialities and many rami- 
fications. It was suggested to me_ because 
of a case which I tried in the United States 
District Court for the Eastern District of 
Louisiana for the Mutual Life Insurance 
Company (Picard vs. Mutual Life Insur- 
ance Co., 155 Fed. (2d) 105). This case in- 
volved an insured who was an active patt- 
ner in a business which originally operated 
several plantations, a cotton gin, a mercan- 
tile store and a bulk oil station. The in- 
sured supervised the operation of the plan- 
tations, the management of the store and 
the operation of the bulk oil station. In an 
attempt to prevent the business from going 
into bankruptcy, he overworked and be- 
came ill, suffering from severe nervousness. 
His illness was diagnosed as a partial heart 
block and a reflect cardiac spasm. He sul- 
fered from slight hypertension. Upon doc- 
tors’ advice he stopped work for a few 
months and the partnership went into 
bankruptcy. He took over the operation of 
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the bulk oil station and the distribution 
of oil. The operation of this business net- 
ted him about $3,500.00 a year. After pay- 
ing him for numerous years, the Mutual 
stopped payment of his disability benefits 
and brought a declaratory judgment suit. 


At the trial he claimed that the bulk oil. 


station was operated by his wife and his 
son, and that he did nothing but draw 
down the earnings. Proof was that his wife 
knew nothing about the business and his 
son was attending Louisiana State Univer- 
sity. The only clinical evidence of disabil- 
ity was an abnormal electrocardiograph. 
His hypertension had disappeared as had 
his cardiac spasms. The insured had defi- 
nitely convinced himself, because of his de- 
sire for disability benefits, that he could 
not work. Regardless of what the court or 
the jury held, there was no doubt in the 
minds of all medical experts that he would 
have been better off if the outcome of the 
case had been to the effect that he was not 
disabled. Undoubtedly he would have re- 
turned to work. However, the jury found 
for him insofar as the disability benefits 
were concerned, but refused to award him 
penalties and attorney’s fees under a penal- 
ty statute in Louisiana. Since then subse- 
quent examinations have shown that he 
has deteriorated physically and mentally, 
and that it would be impossible for him to 
return to work if he desired. 

The trial of this case was during the war 
and just prior to the trial I heard a lec- 
ture on the rehabilitation of war veterans. 
The thought came to me during the trial 
that maybe the approach of defense coun- 
sel in these cases was wrong; that possibly 
both the community and the claimant were 
injured by granting disability benefits 
where disability benefits should not as a 
matter of fact be granted, and that this 
should be pointed out to the court; that 
the trial counsel should attempt to pre- 
vent this from being a contest solely be- 
tween the insured and the company, advo- 
cating to the court rather the dis-service 
to everyone involved in the case by the 
improper granting of disability benefits. 

It most certainly can do no war veteran 
any good to know that insureds, such as 
Picard, could draw total disability benefits 
when they were not actually ill and were 
earning substantial sums of money. It 
would most certainly not help in the re- 
habilitation of such men. It would be un- 
fair to point out to them that they should 
overcome extreme handicaps and enter 
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useful occupations, when the courts were 
awarding disability benefits and workman’s 
compensation in the manner set forth in 
the previous papers. As a result of this 
thought, I or to find out what phy- 
sicians interested in war veterans thought 
on the subject. I know that as lawyers you 
will be interested in the remarks of one 
such physician. He said: 


“One of these committees, of which I 
am associated, is known as the Commit- 
tee for the Cooperation with Govern- 
mental Agencies. It confines its work to 
the psychiatric problems of Army, Navy, 
Public Health and Veterans’ hospitals 
and associated matters. The primary mis- 
sion of this particular committee at the 
moment is to investigate the problem and 
effect of unwise pensions or disability 
payments on mental health. Naturally, 
you are aware of the prevalent psychiat- 
ric viewpoint that an unrealistic pension 
or disability set-up defeats motivation 
and is not conducive to a normal pro- 
gressive mode of life or effort.” 


Another physician interested in the prob- 
lem from an insurance point of view had 
this to say: 


“As we see it, the progress in the solu- 
tion of the problem will depend on such 
educational efforts as will lead to a wider 
acceptance by the medical profession of 
the correct analysis of the effect of un- 
wise disability payments on mental 
health.” 


The problem of a more liberal interpre- 
tation of total disability involves not only 
companies issuing life and accident poll- 
cies but involves workmen’s compensation. 
This includes business men as well as in- 
surance companies. With a trend to in- 
creased compensation payments it should 
interest everyone in the country. In Louisi- 
ana, for instance, the maximum weekly 
payments have been increased from $20.00 
to $30.00. This creates a very difficult prob- 
lem in view of the doctrine enunciated by 
the Louisiana courts that under Louisiana 
compensation acts a claimant is totally dis- 
abled when he is unable to perform the 
same identical occupation which he was 
engaged in at the time of his injury. 

In one case decided by the Court of Ap- 
peals for the Parish of Orleans, writ re- 
fused by the Supreme Court, (Butzmann 
vs. Delta Shipbuilding Co., Inc., 21 So. 
(2nd) 81), the claimant was a janitor in 
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the Criminal Courts Building in New Or- 
leans who went to a training school during 
the war to learn to be a burner. The third 
day after he obtained the job he was in- 
jured. He could not be a burner when he 
was discharged by his physician, but then 
became a welder at Higgins. He continued 
to be a janitor and earned $50.00 a week 
also as a welder. The court held that he 
was totally disabled since he could not 
return to the occupation of burner. 
Now everyone knows that the theory of 
Workmen’s Compensation Acts was to as- 
sist a worker through pecuniary payments 
until he was able to rehabilitate himself 
or until society could rehabilitate him so 
that he could return to work. It was the 
intention of the Compensation Acts to pay 
a worker partial disability where he could 
return to work so as to force him, for his 
own good, to either return to work or learn 
a new trade. The psychiatric effect of de- 
cisions such as Picard vs. Mutual Life In- 
surance Company, and Butzmann vs. Del- 
ta Shipbuilding Co., Inc., is to develop both 
in the claimant and in his friends and. in 
the community a feeling that that particu- 
lar claimant is not capable of working, af- 
fects the rehabilitation of other persons. 
Butzmann, for instance, testified* that no 
one would employ him when the war was 
over and the chances are that Butzmann, 
when the easy money of the war stopped, 
would not be able to hold even his job as 
a janitor. This is not far-fetched. Two doc- 
tors—Dr. Alexander P. Aitken and Dr. 
Charles H. Bradford, made a study of the 
files of the Liberty Mutual Insurance Com- 
pany of Boston on all cases involving End 
Results of Ruptured Intervertebral Discs 
in Industry and came to these conclusions: 


“We are well aware of the fact that the 
average compensation case is not the best 
possible material for a favorable end re- 
sult study. The desire for financial re- 
imbursement for injuries received is of 
paramount importance to many individu- 
als. That this fact has definitely influ- 
enced the end result cannot be denied. 
However, the period from 1940 to 1944 
was one of intense industrial activity 
brought on by the war. High wages were 
to be had even by patients who had par- 
tial disability. As a result, the results dur- 
ing this period are probably better than 
they would be in normal times.” 


I believe that every attorney representing 
insurance companies should read this ar- 
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ticle. It is found in the American Journal 
of Surgery (March, 1947). It isa ye 
learned and informative article of hep 
tured Intervertebral Discs. One of the out: 
standing neuro surgeons of our part of the 
South had this to say in regard to the same 
subject: 


“In civilian practice ninety per cent 
of disc operations are followed by return 
to normal or almost normal activity. In 
industrial practice I have the impression 
that less than half of the disc patients 
return to the regular job after operation.” 


Another doctor in New Orleans who does 
an enormous amount of neuro surgery had 
this to say: 


“Personally I have altogether operated 
upon or assisted in operations upon some- 
what over 300 cases. My experience is 
as follows: I have never operated upon 
a charity case, a private patient, or a 
Federal Compensation case in which 
complete cure without residual disability 
did not result. As far as cases where State 
workman’s compensation is involved, are 
concerned, I have never known one to be 
cured without residual complaint. It is 
presently the consensus of opinion among 
neurosurgeons and orthopedists that the 
operative treatment of ruptured disc in 
charity, private and Federal cases is al- 
most entirely satisfactory, and where 
State workman’s compensation is in- 
volved the results are almost always un- 
satisfactory.” 


Strange as it may seem, the doctors disagree 
as to the benefits of operations in the case 
of ruptured disc and again I refer you to 
the study of Drs. Aitken and Bradford. Yet 
they agree that where compensation is in- 
volved results are much worse. This is not 
only the opinion of doctors in the United 
States. I have examined articles in the Med- 
ical Journals since 1931. Many are in for- 
eign languages which I was not able to 
have translated sufficiently to quote from 
them here. However, hurried translations 
of them do not vary from the quotations 
that I will give you from English and Amer- 
ican papers. 

Another interesting sidelight is the sta- 
tistics of recovery following traumatic neu- 
rosis under the compensation law of Den- 
mark (providing for a lump sum settle- 
ment), and across the border in Germany 
(providing for a stipend during disability), 
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showed that in Denmark neuroses persisted 
in 5% of the cases, and in Germany in 
95% of the cases. : 

We find the following statement in a 
paper entitled: 


Discussion on the Workmen's Compen- 
sation Act as a Factor in Prolonging In- 
validism (B. Hart, T. Eastham, H. E. 
Griffiths) Proceedings Royal Society Med- 
icine, 35:495-504, May 1942. 

“They provide strong support for the 
contention that reform of the Acts must 
move in the direction of taking away the 
accent on compensation, and must con- 
centrate on the essential problem of how 
best to get back to normal activity and 
work a man who is temporarily disabled. 
Incidentally such reform would do away 
with the futile disputes between medical 
witnesses about a causation which is in- 
evitably obscure and largely beyond our 
present knowledge accurately to assess. 

* * 7 


“There are certain prophlactic factors 
which should come into operation from 
the date of injury, and exert and effect 
throughout the whole course of treat- 
ment. These are factors which subserve 
the maintenance of bodily and mental 
efficiency, physical and mental exercise, 
the preservation of self-respect, and the 
constant nourishment of the ‘will to re- 
cover.’ As Jefferson, in a recent commu- 
nication, has said: 


“ee 


From the first the patient must 
be made to realize that he is an active 
collaborator in his own treatment, and 
that he must accept some responsibil- 
ity in his progress towards a successful 
result.’ (Jefferson, 1942). 


Measures of this kind may well make all 
the difference between rapid recovery 
and needlessly prolonged invalidism. 

* * * 


“These questions relate particularly to 
those cases which commence with an or- 
ganic disability and progress to invalid- 
ism. They apply also to those cases of 
primary neurosis in which the initial in- 
jury is slight or altogether negligible but 
in which this fact is not clearly and 
promptly understood by the patient. To 
him the injury may be of unknown mag- 
nitude and a sinister threat to future se- 
curity, and this fear, accentuated by the 
medical and legal procedures associated 


INSURANCE COUNSEL JOURNAL 


Page 39 


with the Acts, is a potent inducement to 
neurosis and invalidism. A practical les- 
son to be drawn here is the grave respon- 
sibility which falls in these early cases 
upon the patient’s doctor. If he explains 
clearly to the patient the precise nature 
of the injury, vigorously reassures him 
about his baseless fear, and instills in 
him the conviction of speedy recovery all 
should be well. If he fails to do these 
things or implants instead, however in- 
advertently, contrary suggestions and 
fears, then he has ranged himself among 
the factors responsible for neurosis. Many 
cases of neurosis following accidents in 
which physical injury is negligible or 
absent, are not primarily neurosis, but 
cases of pre-existing neurosis in which 
the accident has simply provided a favor- 
able opportunity for manifestation. In 
such cases the anxiety, pre-occupation, 
and suggestions, associated with the ac- 
cident of course help to color the picture 
or to provide a superstructure to the 
original neurosis, and they require ap- 
propriate treatment. But they are not ac- 
cident-neurosis in the proper sense, al- 
though they come equally under the 
Workmen’s Compensation Acts, because 
from the legal standpoint the employers’ 
liability is the same, whether the man 
before the accident was normal or neu- 
rotic, if the accident can be held to have 
made more manifest or worsened pre- 
existing neurosis. 

“Having considered the foregoing ar- 
guments, we are now in a position to as- 
sess more accurately the common notion 
that the best method of preventing and 
curing accident-neurosis is prompt settle- 
ment of the claim by a lump sum pay- 
ment. 

“The remedy for invalidism in acci- 
dent cases is not to be found in any such 
simple panacea as this, but must be 
sought by a systematic attempt to com- 
bat all the factors which have been de- 
scribed. © © ©” 

Another interesting article is entitled: 

Casual Relationships, Disability Period 
and Schedule Losses, W. W. Lasher, As- 
sistant Professor of Traumatic Surgery 
for Columbia, wherein it was said: 

“Not alone are we asked to predict 
when a patient will be able to resume his 
regular work but in New York provision 
has been made for light work. In our 
opinion light work is highly desirable 
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and should be looked upon as a medical 
prescription supplementing occupational 
therapy. The desirability of having a 
man return to his place of employment 
instead of lounging about the house can- 
not be over-emphasized.” 


To the same effect is a statement found 
in an article entitled: 


Return to Work (W. R. Thrower) Brit- 
ish Medical Journal (supp.) Page 237- 
238, May 12, 1934. 

“It is, of course, a great mistake for 
anyone to resume work too soon after 
illness, and no one would wish this, how- 
ever urgently his services might be re- 
quired; but there is often a transitional 
period when some degree of activity may 
actually be beneficial. * * *” 


Again in a discussion entitled: 


Restoring Work Ability (Frederic G. 
Elton) N. Y. State Med. Journal, May 15, 
1941, it is said: 

“The purpose is to do everything pos- 
sible to put an injured worker back to 
work with the least amount of loss of 
time and loss of vocational ability and 
to do it with intelligent understanding 
of his employment needs. . 

“With this emphasis on a major ob- 
jective to return the patient to work with 
the least amount of loss of time and loss 
of vocational capacity—it is necessary to 
determine the worker’s major occupa- 
tion. The work he was doing when in- 
jured may have no relation to his regular 
work. His major occupation must be 
analyzed with exactness, movements must 
be detailed and strength and speed must 
be determined. With this, however, must 
be made an inventory of his broader nor- 
mal or basic vocational possibilities.” 


Finally, I wish to call your attention to 
very interesting discussion entitled: 


Industrial Accidents (A comparative 
study of the Accident Record at the Coll- 
yer Insulated Wire Company, Pawtucket, 
R. I.) Chas. L. Farrell, M.D. and Harold 
Stanzler. Rhode Island Med. J., Vol. 28, 
1945. 


I am going to quote extensively from this: 


“A recent study of the accident record 
for the first six months of 1945 compared 
with the first six months of 1944 and 1943, 
was made at the Collyer Insulated Wire 
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Company covering three plants. The plants 
are in Pawtucket and Darlington, one jn 
Central Falls and one in Providence. This 
report has just been issued by Harold 
Stanzler, Personnel Director, and Charles 
L. Farrell, M.D., Medical Director. It shows 
a lost time reduction of accidents by over 
50% in the first six months of 1945 by an 
increase in the accident severity rate. This 
report states, 

“*This might lead one to believe that 
although we are having fewer accidents 
they are much more serious ones. However, 
this is not the case. The sixteen accidents 
we had were practically the same ty pes of 
accidents we are having right along. We 
believe that the Rhode Island Cash Sick. 
ness Law which pays sick insurance com. 
pensation to injured people in addition to 
cash benefits received from Workmen's 
Compensation is encouraging malingering. 
To cite a typical example: an employee 
with a fractured toe in 1943 would normally 
lose from six to eight weeks time with a 
minimum of perhaps ten weeks. In 1945 
we had an employee with a fractured toe 
who stayed out twelve weeks. The average 
number of days lost has come up from ten 
per accident in 1943 to 40 per accident in 
1945. 

“First six months of 1945 compared with 
first six months in 1943-1944: 

Number of Lost Time Accidents Frequency Rates 
1943 1944 «1945 += 1943 1944 1945 
All Plants 64 37 16 45.6 25.4 135 


A comparison of the accident record shows 
a favorable downward trend during the last 
two years. There was a reduction of 42% 
in lost time accidents for the first six 
months of 1944 over 1943 and a 60% re- 
duction in 1945 over 1944. These percent- 
age figures, however, are not true figures 
since they do not take into consideration 
a reduction in employees and fewer hours 
worked, thus reducing the exposure to ac- 
cidents. A truer comparison may be made 
from a study of the Frequency Rates which 
shows the number of accidents per million 
man hours worked: 
Number of Number Lost 


Temporary Accidents Time, First Percentage 
First — Six Months Reduction 


All Plants ex- 
cept Providence 176 64 60 


There was an overall reduction of 60% also 
in the number of no lost time accidents 
which required the services of a physician. 
These are accidents which require medical 
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attention, but the employee is able to re- 
turn to work without losing time.- 


Comparison of Number of Days Lost 
Due to Accidents in First Six Months 


Number of Days Lost 
1943 1944 1945 


All Plants: 668 1004 640 


Summary of Accidents and Days Lost 
for All Piants First Six Months 


1943 19441945 
Number of Days Lost 

Time Accidents: 64 37 = 16 
Number of Loss Due 

to Accidents 1004 640* 
Average Number of Days 

Lost Per Accident: 10 27 40 


*This figure does not include six months’ time 
lost for two men who were injured in 1944 but who 
are still out on compensation. If this additional time 
was figured in the average lost time per accident 
in 1945 would be 60 days instead of 40. 


668 


“This summary clearly indicates that em- 
ployees are reluctant to return to work as 
long as cash benefits in the form of cash 
sickness insurance plus disability compensa- 
tion continues to roll in. It has been fre- 
quently asked why doesn’t the physician ter- 
minate the case. Those of us in the indus- 
trial practice realize fully the inability of 
the physician to tell a patient he is well 
healed and must return to work when the 
patient limps in with a toe or foot and in- 
sists that he is not yet ready to work; that he 
cannot stand the full weight of his body on 
the foot and that it hurts to walk. 

“It is difficult or impossible for a phy- 
sician to insist that the patient could re- 
turn to work if the patient is inclined to 
say his back hurts when bending; he can’t 
sleep nights and that he is uncomfortable 
and couldn’t possibly continue his work. 
In the face of such statements, the physician 
is bound to go along with the patient and 
to continue treatment. 

“It is a definite fact that previous to the 
institution of the Cash Sickness Law a pa- 
tient could be examined by a consultant 
from the Insurance Company who would 
set a maximum time for benefits and when 
those benefits had ceased the employee was 
usually willing and able to go to work. 
Now the picture is completely changed. It 
is about time that some drastic action be 
taken to prevent malingering. The Medical 
Source has previously~ suggested that the 
legislature discontinue the practice of dou- 
ble payment of Cash Sickness when per- 
sons are receiving Compensation Benefits.” 
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I believe that these statements by the 
doctors definitely show that there is a det- 
rimental effect to be expected normally in 
cases where disability or compensation can 
be obtained but that it increases where it 
is not properly administered either by the 
courts or by commissions. One doctor has 
said to this effect—progress in the solution 
of the problem of unwise payment of dis- 
ability benefits from the point of view of 
the welfare of the individuals involved will 
depend upon educational efforts which will 
lead to a wider acceptance by the medical 
profession of the correct analysis of the ef- 
fect of such payments on mental health. 
It was suggested that an article along these 
lines should be available to every doctor in 
the United States so that doctors might in 
time learn that neurasthenia, hypochondri- 
asis, etc., is not a cause of total disability. 
The writer thought that perhaps a similar 
education of the courts might be efficacious. 
It was for that reason that he has written 
this article in the hope that it might sug- 
gest to those more capable than he a way 
of bringing to the courts’ attention that a 
trial of a disability, accident or compensa- 
tion case is not just a contest between a 
policyholder, or claimant, and the com- 
pany, but that factors are involved which 
can in the end be detrimental to the claim- 
ant himself and to the community as a 
whole. 

Other articles: 

Aims, Activities and Therapeutic Results 
in Special Centers for Treatment and Oc- 
cupational Rehabilitation of Severely In- 
jured With Special Reference to Amputa- 
tions (C. Rhode) Monatschr. f. Unfallh. 
48:97-128, March, 1941 (in German). 

Rehabilitation and Compensation (V. A. 
Zimmer) N. Y. State J. Med, 41:1057-1060, 
May 15, 1941. 

Rehabilitation From Standpoint of Car- 
rier (M. Butler) N. Y. State J. Med. 41: 
1055-1057, May 15, 1941. 

Rehabilitation Under Workman Com- 
pensation Act (A. L. Lomey) So. African 
M. J., 15:145-147, April 26, 1941. 

Special Centers for Treatment and Occu- 
pational Rehabilitation of Severely Injured 
(F. Konig) Chirurg 12:713-714, Dec. 1, 
1940 (Comment on Kirschner’s art). Reply 
by Kirschner 12:714-715, Dec. 1, 1940 (for- 
eign language). 

Special Centers for Treatment and Occu- 
pational Rehabilitation of Severely Injured 
(P. Lohmar) Chirurg 12:712-713, Dec. 1, 
1940 (foreign language). 
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Rehabilitation of Injured Workman (D. 
Stewart) Lancet 1:129-132, Jan. 21, 1939. 

Laws Tending to Improve Morale of 
Seriously Wounded (G. Steiner) Rassegna 
d. previd. sociale, 24:9-10, July, 1937 (for- 
eign language). 

Laws and Jurisprudence Regarding Sur- 
gical Rehabilitation After Occupational In- 
juries: Relation to Compensation (A. Li- 
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curzi) Prensa Med. Argent. 19:681-687, Sept, 
20, 1932 (in Spanish). 

These articles are listed in the Cump. 
lative Quarterly Index in any medica] 
school library. If the reports are not in the 
library, they can be obtained by the ]j. 
brary from the Surgeon General’s library 
in Washington. 


Suggestions as to Ways to Prevent the Problems of a Too Liberal 
Interpretation of Disability Provisions to the Courts 


By Rosert M. Netson, Memphis, Tennessee 


As I approach this subject, I am remind- 
ed of the story that is told about a late dis- 
tinguished lawyer of my city, who, while 
making his usually strong argument in one 
of the appellate courts in Tennessee, was 
interrupted by the presiding judge, who 
fell over backwards out of his chair and 
ended up in a rather embarrassing position 
sitting on the floor. After the learned justice 
had recovered his composure and was back 
in his chair, the justice made the comment 
to counsel by way of jest that the court was 
= a bit touched by counsel’s strong plea. 

o this counsel, in his usual suave way, 
said, “But I am afraid, your Honor, it did 
not strike that part of your anatomy for 
which it was intended.” 

As I read the numerous liberal cases that 
come down from the highest courts over 
the land, I am afraid that I must admit on 
behalf of us insurance counsel that our ar- 
guments for the insurance companies where 
total and permanent disability are involved 
evidently do not strike that part of the 
anatomy of the courts for which such are 
intended, and therefore we will have to 
also approach the problem by other means. 
You have all heard or reviewed the full and 
comprehensive report of our Committee 
Chairman, Mr. Richard B. Montgomery, 
Jr., as well as those of other members of the 
Committee, in which our attention has been 
called to the almost unlimited extents that 
our courts have gone in allowing total and 
permanent disability benefits on insurance 
contract provisions as well as workmen’s 
compensation cases. That we, as insurance 
attorneys, should sit by without making an 
outcry of protest or attempt to suggest some 
remedy for the disease is unthinkable. It 
is our duty as sworn officers of the court, 
to right any wrong when we can, and it is 
certainly our duty to the insurance frater- 


nity to at least attempt to stop a trend that 
is inherently wrong when we can. While | 
believe that the reasons for doing some. 
thing about this situation are obvious and 
apparent, still, I feel that we may classify 
them in the following manner, to-wit: 


(a) To enable insurance companies to 
continue to render insurance service with- 
out making it necessary for them to re- 
strict beneficial provisions of their poli- 
cies. 

(b) To protect our courts against the 
disrespect of the public by reason of dis- 
ability benefits awarded in cases where 
the earnings and activities of the claim. 
ant make a “walking lie” out of the 
courts. 

(c) Because of the bad psychological 
effect upon the claimant when too lib- 
eral disability benefits are allowed in 
borderline cases. Doctors and_psychia- 
trists tell us that such allowances and 
awards tend to prevent or retard recov- 
ery. This phase has been fully covered 
in the excellent paper of Chairman Mont- 
gomery of this Committee. 


There is little law that I can cite that 
tells us what to do on the subject that | 
have, but one court, in the case of Boyarsky 
us. Travelers Insurance Company, 13 L. C. 
90, has said, “One’s ability to work is neces- 
sarily a practical problem rather than a 
legal question.” Therefore, the suggestions 
that I make will be chiefly from a practical 
standpoint. 

Getting now to the subject of what to do 
about the problem that I believe we all 
recognize, I will take the “bull by the 
horns” and advance a few thoughts for your 
consideration. First, of course, the com- 
panies can change the policy provisions as 
to total and permanent disability, for after 
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all, the insurance policy is still just a con- 
tract—not forced on either side, at its incep- 
tion. Our insurance clients have done this 
more than once. The changes made in the 
suicide clause are a typical example. When 
the courts consistently ruled that suicide 
while insane or out of one’s mind would 
not preclude recovery, the insurance com- 
panies then put an end to this “legal run- 
around” by writing in the policy “whether 
sane or insane.” But do not think this is 
the approach that we want to the problem. 
I assume that, regardless of those liberal 
decisions, the business is still profitable, 
and that if the policy is changed the com- 

tition will soon be writing the assureds 
of those companies who make changes af- 
fecting total and permanent disability, or, 
changes may hurt the position of insurance 
companies with the public. 

Second, I venture to say that a better 
way should be devised to combat exagger- 
ated testimony at the trial. I assume, in 
saying this, that all these cases have been 
well worked up from an evidence point of 
view, and well briefed from a legal one. 
What I have in mind is some way to fairly 
control the often-times unscientific and ex- 
aggerated testimony of the physicians who 
go before the juries to make these issues of 
fact, which the appellate courts usually ap- 
prove on the theory that same are support- 
ed by the evidence (the assured’s expert 
witnesses). To combat this growing evil, 
which makes practically all cases involve 
factual issues based on expert medical tes- 
timony, the State of Minnesota has taken 
a step forward. 

I quote from “Current Comment” ap- 
pearing in the Journal of the American 
Medical Association—issue of April 1, 1944 
(vol. 124, No. 14, page 986)—under the title 
“Medical Testimony in Minnesota”: 


“Three years ago the Minnesota State 
Medical Association created a Committee 
on Medical Testimony to which courts 
and others may refer instances in which 
physicians have given questionable med- 
ical testimony. The committee, after in- 
vestigation and if the facts warrant it, 
may censure the physician, may publicize 
the circumstances of the particular case 
or may bring the matter to the attention 
of the state board of medical examiners 
for disciplinary action. This experiment 
has been watched with interest by all who 
are concerned with finding solutions to 
the problem of medical expert testimony. 


timony referred to the board of medical 
Recently the Committee on Medical Tes- 
examiners the case of a physician who 
had testified as an expert witness for an 
accused charged with murder. Both the 
committee and the board concluded that 
the testimony in question was unjusti- 
fied. The board found, however, that 
neither perjury nor monetary gain was 
a factor in the giving of the testimony, 
and for that reason the license of the 
physician was not suspended or revoked. 
He was censured. In reaching its decision 
in this case, the board said: 

“This board is of the opinion that no 
physician has a right to practice medicine 
just as he pleases, nor to testify in court 
in similar fashion. We believe that a phy- 
sician’s testimony should be based upon 
a factual background that has been care- 
fully scrutinized by the physician before 
he expresses his opinion. This opinion 
should be reasonable and surrounded by 
every mark of truthfulness and sincerity. 
Under those circumstances the opinion is 
of value to courts and juries alike. The 
scrutiny required is all the greater where 
the defendant is on trial for murder and 
the history of any physical or mental 
abnormalities is furnished by the defend- 
ant or someone close to him. 

“Next to saving life and giving aid to 
the sick and injured no greater responsi- 
bility devolves on the medical profession 
than giving testimony in court or else- 
where. The right of a physician to con- 
tinue in the practice of medicine is meas- 
ured not only by his professional compe- 
tence as a physician but also by what he 
says and does as a physician!” 


To show how this idea is catching hold, 
and is evidently endorsed by the American 
Medical Association, I quote from a more 
recent issue (June 15, 1946, Vol. 131, No. 7) 
of the Journal of the American Associa- 
tion, under the title, “Physicians and 
Lawyers Cooperate in Medical Testimony”: 


“The Chicago and Illinois Bar Asso- 
ciations joined with the Chicago Medical 
Society to correct abuses arising from in- 
expert medical testimony in civil and 
criminal courts, the Chicago Daily News 
reported May 20. They have announced 
adoption of the Minnesota Plan and sent 
copies of it to all judges and hearing offi- 
cials. Under the plan, when questionable 
testimony is offered, the judge, lawyer or 
physician should write a letter to the 
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medical society giving the name of the 
medical witness, the name and number 
of the case, where and when it was tried. 
A committee of the medical group will, 
at its own expense, and with the aid of 
the bar association, obtain a transcript 
of the record and, if need be, call in spe- 
cialists in the field of medicine involved. 
If the committee finds that the medical 
witness testified falsely or lacked knowl- 
edge of the subject and his testimony dis- 
regarded the truth, proper disciplinary 
action will be taken before the Illinois 
Department of Registration and Educa- 
tion. Likewise judges and other parties 
taking part in such cases will write a sim- 
ilar letter to the appropriate bar group, 
if there is reason to believe that the at- 
torney using such testimony did so know- 
ing its falsity or lack of qualification of 
the witness.” 


You may be certain that a considerable 
portion of the theories, speculation and 
conjecture in the testimony given by some 
physicians would hardly be accepted or 
tolerated at medical meetings. It would 
seem to me that any medical statement, 
theory or opinion of a physician that could 
not stand the test of submission and dis- 
cussion before members of his own medical 
society is equally unworthy as testimony in 
a medicolegal proceeding. It appears to me 
that the Minnesota plan offers a very pro- 
gressive step forward, striking to the very 
basis of these doubtful claims, and I think 


that our Association should go further into. 


this matter by talking with members of the 
insurance bar of both Minnesota and IIli- 
nois and other states who have adopted this 
plan to see what results have been attrib- 
uted to it. 


It would be well for attorneys in the 
various states representing the insurance 
companies to bring the Minnesota plan to 
the attention of their local and state medi- 
cal associations. This should not be diffi- 
cult by reason of the fact that in our prac- 
tice we necessarily deal with a number of 
doctors and oftentimes are attorneys for 
the medical associations themselves. This 
could be presented to them on the basis of 
not attempting to tell them what to do in 
their own professions (which they would 
certainly resent) but as an attempt of co- 
operation between the legal and the medi- 
cal professions. This also might be better 
presented on a basis of protecting their 
own profession against those members who 


INSURANCE COUNSEL JOURNAL 


January, 1949 


hurt the profession and bring disrepute on 
them by unscrupulous and improper testi- 
mony. 

Compensation cases are also in the clas. 
sification where the problem of a too-lib. 
eral interpretation applies. They are simi. 
lar to the disability policy cases in that they 
are also based on medical testimony and 
have the same psychological problems, 
Many states need changes in the compen. 
sation statutes themselves, and we attorneys 
who know what changes should be made 
that will help prevent an abuse of the work. 
men’s compensation act should by all 
means use our influence wherever possible 
to present same to our state legislative 
bodies. Our association, and most bar as 
sociations, have legislative committees to 
provide channels for presenting such prob- 
lems, which are open to us all. Many of 
you are no doubt members of the legisla. 
ture and have a direct first-hand opportu. 
nity to make recommendations. 

Another thing that should be checked, 
investigated and taken advantage of wher- 
ever possible is the provision for modifica- 
tion of awards in compensation cases where 
disability payments are made over a period 
of time. Many states have a modification 
clause and this modification provision can 
be used as a means in many instances of 
bringing home to the courts the condition 
of the assured and the effect of their deci- 
sion. Such provision for modification does 
not always bring in results, insofar as stop- 
ping or decreasing the award, but it at least 
may have a helpful effect upon the court 
in future cases. 


As a further suggestion, I believe that 
attorneys and members of our Association 
in the various states should consider plans 
to advertise and make known to the courts 
and people at large what we know about a 
large percentage of the so-called total and 
permanent disability cases. I think that we 
should further emphasize the effect upon 
the claimant from a psychological stand- 
point, and also present the problems caused 
by the too-liberal decisions as classified 
above. This can be done through the me- 
dium of articles in the various law journals 
and publications and in speeches at bar 
meetings and other similar gatherings. Op- 
portunities for papers and speeches present 
themselves to most every lawyer, with the 
right to choose their subjects. Certainly 
none could be more interesting or do more 
good than this subject at the present time. 

I dare say that there is hardly an attor- 
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ney in this gathering who is representing 
an insurance company who has not had the 
experience of seeing the magical healing 
effect of what we in the south call the 
“greenback poultice.” We have claims and 
suits that we have settled on the basis of 
total disability, which brought about an 
early wey | shortly after the settlement. 
| have had the personal experience of see- 
ing a claimant for whom I had settled a 
workmen’s compensation case on a lump 
sum cash basis, and who had been pro- 
cdaimed by physicians for both sides to be 
totally and permanently disabled, doing 
physical labor as a carpenter and a painter, 
dimbing a ladder and a scaffold, and all 
only eight months after the date of the 
settlement. These same claimants in a very 
large number of cases, if they had no dis- 
ability insurance or workmen's compensa- 
tion benefits to look forward to, would 
have fought to regain health, rather than 
complain when an honest physician ex- 
pressed an opinion that they would recov- 
er. If these instances are brought to the 
attention of our judges whenever there is 
an opportunity or occasion, they are bound 
to have an effect sooner or later. It has been 
said by a certain newspaper syndicate, 
“Show the people the light and they will 
find the way,” and I imagine that carries 
with it the presumption that if the public 
is better educated along this line, the judges 
will follow in step. 

If we could put this across to the courts 
and juries, we might better convince them 
of the folly of their present trend in lib- 
eralizing these awards to such extremes. 
We saw the labor courts and_ boards 
throughout the country carry to the same 
extremes their interpretations of the Wag- 
ner Act and its amendments, but as ever, 
when a move goes to such an extreme, it is 
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finally halted as a result of public interest 
by a statutory change in the law—as for in- 
stance, labor’s new Taft-Hartley Statute. If 
our courts could see and understand the 
effect that these liberal opinions are bound 
to have upon insurance rates and the moral 
degeneration of those claimants who ma- 
linger in order to continue to get the award, 
I believe that they, as sensible men, would 
take steps of their own initiative, to reverse 
the trend. Perhaps the Insurance Index 
Bureau could yearly submit a statistical 
report showing the classes of injuries which 
the claimants contend make them totally 
and permanently disabled. This could be 
followed up by reports showing how many 
of these people after making recoveries in 
the courts have gone back to work and 
thereby make “walking lies” out of the 
court decisions, adjudging them totally and 
permanently unable to work at any gainful 
occupation. While I realize that such sta- 
tistics could not be offered in evidence in 
the trial of such cases, yet they could be 
circulated through various channels to be 
of some effect in the long run, and further 
they could be incorporated in arguments 
both to the courts and the juries. Possibly 
we see several outstanding examples in the 
course of a year of what we believe to be 
a fraud, but much more convincing argu- 
ment could be made if we had at our fin- 
gertips a number of such incidents that 
have occurred across the country. 


Therefore, in conclusion I say that we 
should not sit idly by and take a defeatist 
attitude in matters of this kind, but on the 
other hand let’s get into the fight aggres- 
sively, knowing that we have all to gain 
and nothing to lose. At least if we cannot 
effect a cure, we may prevent the patient’s 
death. 
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By-Laws of the International Association of Insurance Counsel] 


Amended by Insertion of Changes Proposed and to Be Voted Upon at the Sept 
1948 Meeting at San Francisco, California’ —— 


ARTICLE I 
NAME 


This Association shall be known as In- 
ternational Association of Insurance Coun- 
sel. 


ARTICLE II 
PURPOSE 


The purpose of this Association shall be 
to bring into close contact by association 
and communication lawyers, barristers and 
solicitors who are residents of the United 
States of America or of any of its posses- 
sions or of any country in the Western 
Hemisphere, who are actively engaged 
wholly or partly in the practice of that 
branch of the law pertaining to the busi- 
ness of insurance in any of its phases or 
to Insurance Companies; to promote effi- 
ciency in that particular branch of the le- 
gal profession, and to better protect and 
promote the interests of Insurance Com- 
panies authorized to do business in the 
United States of America or in any of its 
possessions or in any country in the West- 
ern Hemisphere; and to encourage cordial 
intercourse among such lawyers, barristers 
and solicitors, and between them and In- 
surance Companies generally. 


ARTICLE III 
QUALIFICATIONS FOR MEMBERSHIP 


Any person who is a member of the bar 
of the court of last resort of a State, Terri- 
tory or Possession of the United States of 
America or of the District of Columbia or 
of a Province of the Dominion of Canada 
or who is a member of the bar of the court 
of last resort of any Country in the Western 
Hemisphere, and who is actively engaged 
in the practice of law within the territory 


comprising any of the political units enu- - 


merated above in this Article, and is of 
high professional standing and who devotes 
and has devoted for the five years imme- 
diately preceding his application for mem- 
bership a substantial portion of his profes- 
sional time to the representation of Insur- 
ance Companies either: 
(a) in the handling as legal counsel of 
litigated cases, or 


(b) in dealing with the general legal 
problems involved in the home of- 
fice administration of such compa. 
nies, and who shall meet such toma 
requirements and qualifications for 
membership as the Executive Com. 
mittee may from time to time pre. 
scribe, 

shall be eligible to membership in this As. 
sociation, upon nomination and election in 
accordance with these By-Laws. 


ARTICLE IV 


NOMINATION AND ELECTION OF MeEmprers: 
Termination of Membership 


Sec. 1. Nominations for membership 
shall be made by a member of the Associa- 
tion. Every nomination for membership 
shall be submitted to the Secretary or to 
such other person as the Executive Com- 
mittee may direct, in writing, in such form 
and shall contain such information as the 
Executive Committee from time to time by 
resolution shall require; shall be signed by 
the nominator or sponsor and by the nomi- 
nee or applicant; and shall contain a cer- 
tificate in writing signed by at least two 
members of the Association (other than 
the nominator) who are residents of the 
same State, Territory or Province as the 
applicant or nominee (except as herein- 
after provided) certifying that the nominee 
or applicant is possessed of the qualifica- 
tions for membership prescribed by these 
by-laws. 

If there are not two members of this As 
sociation resident in the State, Territory 
or Province where the nominee resides, 
then certification as aforesaid shall be made 
by the member, if any, residing in said 
State, Territory or Province, and two other 
members of this Association. 

Nominations made as aforesaid shall be 
submitted to the Secretary, or to such other 
person as the Executive Committee may 
direct, accompanied by the admission fee 
mentioned in Sec. 1 of ARTICLE V here- 
of, which fee shall be refunded in the 
event the nominee is not elected to mem 
bership. 

Sec. 2. Nominations for membership 
made and certified as provided in these by- 
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laws shall be submitted by the Secretary, 


or such other person as directed by the 
Executive Committee, to the Executive 
Committee, which is vested with full power 
to elect -or reject applicants or nominees 
for membership. 

Applications or nominations for member- 
ship may be submitted for action to the 
Executive Committee when in session or by 
mail to the members thereof. ‘Two negative 
votes of members of Executive Committee 
shall prevent election to membership. 

Sec. 3. When a member ceases to devote 
a substantial portion of his professional 
time to the type of activity mentioned in 
ARTICLE III hereof, or retires from the 
practice of law temporarily or permanently, 
his membership shall be terminated by the 
Executive Committee when such member's 
change of status comes to its notice, unless 
it shall otherwise be determined by the 
Executive Committee. 


ARTICLE V 
Admission Fee; DuEs 

Sec. 1. Each applicant shall tender with 
his application an admission fee of $15. If 
such applicant is elected to membership his 
dues as a member shall begin on January 
I next following his election. 

Sec. 2. Beginning January 1, 1948, each 
member shall pay to the Association 
Twelve Dollars ($12.00) dues for the period 
beginning January 1 of each year and 
ending the following December 31, payable 
January | of each year in advance, which 
sum shall include subscription of the mem- 
ber to the Association Journal, which is 
Five Dollars ($5.00) per year. 

Sec. 3. Any member who shall be in de- 
fault on May 1 of any year in the payment 
of dues, shall be promptly notified thereof 
by registered mail sent to such member at 
his address as shown on the Treasurer's 
records. Unless such member shall pay such 
dues within thirty days after such notifica- 
tion he shall be automatically dropped 
from membership in the Association. 


ARTICLE VI 
OFFICERS AND TERMS OF OFFICE 


Sec. 1. The officers of the Association 
shall be: 
A President 
A President-Elect 
Two Vice Presidents 
A Secretary and a Treasurer—the same 
person may act as Secretary and Treasurer. 
Sec. 2. No elective officer or member of 
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the Executive Committee shall receive any 
salary or compensation from the Associa- 
tion for services rendered, except such com- 
pensation as may be fixed by the Execu- 
tive Committee for the Secretary and Treas- 
urer. Provided that nothing herein con- 
tained shall prevent the - Association or 
Executive Committee from authorizing and 
paying the actual expenses, of any such per- 
son, incurred in behalf of the Association. 

Sec. 3. In the year 1948 the President, 
President-Elect, Vice Presidents, Secretary 
and Treasurer, and in each subsequent year 
the President-Elect, Vice Presidents, Secre- 
tary and Treasurer, shall be nominated and 
elected, in the manner hereinafter provid- 
ed by the Association at its annual meeting 
for terms of one year beginning at the close 
of the annual meeting at which they shall 
have been elected, and ending at the close 
of the next succeeding annual meeting, or 
until their respective successors shall have 
been elected and qualified. 

Sec. 4. No person shall be eligible to suc- 
ceed himself as President. 


ARTICLE VII 
EXECUTIVE COMMITTEE 


Sec. 1. There shall be an Executive Com- 
mittee which shall consist of nine members 
elected by the Association for terms of three 
years each, together with the Officers of 
the Association, the immediate Past-Presi- 
dent and the Editor of the Journal. No two 
elective members shall be residents of the 
same State or Province. The terms of such 
elective members shall be so staggered that 
three of such members shall be elected at 
each annual meeting for terms of three 
years, beginning at the close of the annual 
meeting at which they shall have been elect- 
ed and ending at the close of the third suc- 
ceeding annual meeting, or until their re- 
spective successors shall have been elected 
and qualified. 

Sec. 2. Eight members of the committee 
shall constitute a quorum. 

Sec, 3. The Executive Committee shall 
fix the times and places of the annual meet- 
ing of the Association, shall cooperate with 
the President in arranging annual meeting 
programs; is empowered to strike from the 
membership rolls any member who in its 
judgment has ceased to be eligible for mem- 
bership under the provisions of these by- 
laws, subject to the right of any member 
so stricken from the rolls to appeal to the 
Association upon due notice to the mem- 


bers; may elect an Executive Secretary and 
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such other clerks and employees as the Ex- 
ecutive Committee in its discretion deems 
necessary to conduct the work of the Asso- 
ciation, none of whom need be members 
of the Association, and fix the duties and 
compensation of such Executive Secretary 
and other clerks and employees; and shall 
have full power and authority, in the inter- 
val between meetings of the Association, 
to do all acts and perform all functions 
which the Association itself might do or 
perform, except that it shall have no power 
to amend these by-laws. 

Sec. 4. The President, and in his absence, 
the President-Elect, and in the absence of 
both, a member of the Executive Commit- 
tee selected by the Executive Committee, 
shall be Chairman of the Executive Com- 
mittee. 


ARTICLE VIII 
NOMINATION AND ELECTION OF OFFICERS; 
President-Elect to Become President 


Sec. 1. At the first session of the 1948 
annual meeting of the Association the Presi- 
dent shall appoint a nominating committee 
of five members of the Association, which 
committee shall make and report to the 
Association, nominations for the offices of 
President, President-Elect, two Vice Presi- 
dents, a Secretary, a Treasurer, and mem- 
bers of the Executive Committee to succeed 
those whose terms will expire at the close of 
such annual meeting and to fill vacancies 
then existing; other nominations for the 
same offices may be made from the floor. 
At the first session of each subsequent an- 
nual meeting the like procedure shall be 
followed for filling the offices of President- 
Elect, two Vice Presidents, a Secretary, a 
Treasurer and members of the Executive 
Committee, and for filling vacancies then 
existing. 

Sec. 2. All elections shall be by written 
ballot unless otherwise ordered by resolu- 
tion duly adopted by the Association at 
the annual meeting at which the election 
is held. 

Sec. 3. The President-Elect shall auto- 
matically take office as President at the 
conclusion of the annual meeting of the 
Association held following the year of his 
election as President-Elect. 


ARTICLE IX 
VACANCIES 


A vacancy in the office of President shall 
be filled by the President-Elect, and in the 
event of a vacancy in both offices within 
the same year, the office of President shall 
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be filled by a member of the Executive 
Committee selected by the Executive Com. 
mittee. A vacancy in the office of President. 
Elect only shall be filled by a member of 
the Executive Committee selected hy the 
Executive Committee. In the event of the 
absence or temporary disability of the 
President, the President-Elect shall succeed 
to his duties, and in the event of such dis. 
ability on the part of both, a member of 
the Executive Commiitee selected by the 
Executive Committee shall succeed to the 
duties of the President. Vacancies in the 
office of Secretary, Treasurer and elective 
members of the Executive Committee shall] 
be filled by the Executive Committee. A 
person selected by the Executive Commit. 
tee to fill a vacancy in the office of Presi- 
dent, Secretary or Treasurer shall serve 
only for the unexpired term. Members of 
the Executive Committee so selected shall 
serve until the next annual meeting of the 
Association, at which time vacancies in the 
Executive Committee shall be filled by the 
Association—members so selected by the 
Association to serve for the unexpired 
terms. 


ARTICLE X 
Duties OF OFFICERS 


Sec. 1. The president shall preside at all 
meetings of the Association and of the Ex- 
ecutive Committee. He shall, with the co- 
operation of the Executive Committee ar- 
range a program for the annual meeting 
of the Association. He shall deliver an 
address at each annual meeting. He shall, 
with the assistance of the Secretary, present 
to each meeting of the Association and of 
the Executive Committee an agenda of the 
matters to come before such meeting. He 
shall perform such other duties and acts 
as usually pertain to his office and as may 
be prescribed by the Association and/or 
Executive Committee. 

Sec. 2. The Secretary shall be the cus- 
todian of all books, papers, documents, and 
other property (except money) of the As 
sociation. He shall keep a true record of 
the proceedings of the Association and Ex- 
ecutive Committee, and do and perform all 
acts usually pertaining to his office and as 
may be prescribed by the Association 
and/or Executive Committee—all under the 
supervision and direction of the Executive 
Committee. He shall make reports of the 
Association’s activities at every meeting of 
the Association and of the Executive Com- 
mittee. 
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Sec. 3. The Treasurer shall perform the 
ysual duties of a Treasurer in Associations 
of this kind, collect dues, keep accounts, 
and except for current expenses, shall dis- 
burse the moneys of the Association only 
upon direction of the Executive Commit- 
tee of the Association, and shall make re- 

rts of the receipts and expenditures and 
financial condition of the Association at 
every meeting of the Association and of the 
Executive Committee. His accounts shall 
be audited annually by an auditor desig- 
nated by the Executive Committee. 

Sec. 4. The Treasurer shall give a bond 
in the sum of Five Thousand Dollars 
($5,000.00) in such form as the Executive 
Committee may prescribe, with surety to 
be approved by the Executive Committee. 
Premium to be paid by the Association. 

ARTICLE XI 
MEETINGS 

Sec. 1. The Association shall meet an- 
nually at such time and place as the Execu- 
tive Committee may select. 

Sec 2. Special meetings may be called by 
the President or a majority of the members 
of the Executive Committee. 

Sec. 3. Those present at any session of 
any meeting shall constitute a quorum, ex- 
cept for the purpose of changing the by- 
laws, for which purpose there shall be at 
least fifty members present to constitute a 
quorum. 

ARTICLE XII 
CoMMITTEES 

Sec. 1. The following committees shall 
be appointed annually by the President, 
each to consist of not less than five mem- 
bers, to serve for the year ensuing and until 
their respective successors shall be appoint- 
ed. 

On Health and Accident Insurance. 

On Casualty Insurance. 

On Fidelity and Surety Insurance. 

On Fire and Marine Insurance. 

On Life Insurance. 

On Workmen’s Compensation and Un- 
employment Insurance. 

A Reception and Entertainment Com- 
mittee. 

In addition to the aforesaid Committees 
the President shall appoint such special 
committees as the Executive Committee 
may authorize, or as he, the President, may 
deem useful, to serve for one year ensuing 
and until their successors shall be appoint- 
ed, and to perform such duties as the Ex- 
ecutive Committee may prescribe. 
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Sec. 2. The duties of the first six stand- 
ing committees above mentioned shall be 
to study the present status of Federal and 
State Laws, changes or proposed changes 
therein and court decisions pertaining to 
that branch of Insurance designated in the 
name of the Committee, report the same 
to the Association, and when occasion re- 
quires, recommend such action by the As- 
sociation as may be deemed proper. 

Sec. 3. The duties of the Reception and 
Entertainment Committee shall be to intro- 
duce members to each other, assist mem- 
bers in becoming acquainted, and provide 
entertainment at the annual meetings. 


ARTICLE XIII 
INTERNATIONAL ASSOCIATION OF INSURANCE 
CouseEL JOURNAL 

The Association shall publish, quarterly 
or at such times as may be fixed by the 
Executive Committee, a Journal. This pub- 
lication shall be under the direction of the 
Executive Committee, which is authorized 
to appoint a sub-committee or Board of 
Editors to manage and conduct such 
Journal. 

ARTICLE XIV 
COMPLIMENTARY RESOLUTIONS 

No resolution complimentary to an offi- 
cer or member for any services performed, 
paper read, or address delivered shall be 
considered by the Association. 


ARTICLE XV 
Removal of Members 

A member may be removed or expelled 
from membership by the Executive Com- 
mittee for conduct which in the judgment 
of the Executive Committee is inimical to 
the best interests of the Association, after 
appropriate notice and hearing, if such 
hearing is demanded. 


ARTICLE XVI 
AMENDMENTS 

These By-Laws may be amended or re- 
scinded at any annual meeting of the As- 
sociation by an affirmative vote of at least 
two-thirds of the members present at any 
session of such annual meeting provided 
there be not less than fifty members pres- 
ent at such session and provided, further, 
that notice of the proposed amendment or 
change be given by the Secretary to the 
members of the Association either by mail 
or publication in the Association Journal 
at least thirty days before the meeting at 

which such action is proposed. 
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Report Of 
Automobile Insurance Law Committee 


HE Automobile Insurance Law Com- 

mittee has reviewed the automobile 
decisions that have been reported within 
the past year. Its report consists of a brief 
summary of cases in the field of automobile 
insurance law, which the members consider 
of general interest and of special signifi- 
cance. Practical considerations prevent 
the inclusion of all cases, and the Commit- 
tee considers the cases reviewed to be the 
highlights during the past year. 

Perhaps the outstanding case of the past 
year is Home Indemnity Company of New 
York vs. Standard Accident Insurance Com- 
pany of Detroit, (California) 167 Fed. (2) 
919, 29 Auto Cases 509. In this case Home 
Indemnity insured a Lincoln automobile 
owned by Walter Haggerty and the North- 
umberland Mining Company. Standard Ac- 
cident insured a Packard automobile owned 
by George White. The Packard was under 
repair and at the time of the accident 
White was driving the Lincoln with the 
permission of Haggerty. The accident oc- 
curred on July 20, 1946. White was arrest- 
ed for failure to stop after the accident. A 
representative of the Home Indemnity in- 
terviewed White on July 22nd, and he de- 
nied being involved in the accident. He 
was interviewed again the next day, and 
he again denied having been involved in 
the accident. On July 26th he was inter- 
viewed again, and he told the representa- 
tive of the Home Indemnity that he was 
going to plead guilty to the criminal charge 
that had been filed against him. On July 
29th a representative of the Home had a 
conference with White’s personal attorney. 
During the conference the Home asked that 
a plea of guilty not be entered. White’s at- 
torney refused to grant the request, and 
the guilty plea was entered on July 3lst. 
The civil suits were filed against White on 
August 6th, and on August 26th the Home 
denied liability. 

The Standard Accident then filed a de- 
claratory judgment action, praying for a 
judgment declaring that it was not obli- 
gated to defend the civil suits. Standard 
took the position that the Home policy 
provided primary coverage, and that its 
coverage was excess. The United States Dis- 
trict Court in the Southern District of Cali- 
fornia granted the relief asked in the de- 


claratory judgment action and the Home 
appealed to the United States Circuit Cour 
of Appeals in the 9th Circuit. The Circuit 
Court of Appeals reversed the decision jn 
the District Court, and held that White 
was not entitled to any coverage under the 
Home Indemnity policy because he had 
violated the cooperation clause of the 
policy. 

One paragraph of the opinion will be 
considered as a classic statement on the 
obligation of the insured to cooperate with 
his insurer. That paragraph reads as fol- 
lows: 


“Truthfulness seems to be the keystone 
of the cooperation arch. The insured 
must tell his insurer the complete truth 
concerning the accident, and he must 
stick to this truthful version throughout 
the proceedings. He must not embarrass 
or cripple his insurer in its defense 
against a civil suit arising out of the acci- 
dent, by switching from one version to 
another. He must not blow hot and cold 
to suit his personal convenience.” 


The question of prejudice was injected 
into the case as it was contended that the 
Home had not been prejudiced by the con- 
flicting stories made by White. The Cir 
cuit Court of Appeals held that the cooper- 
ation clause was a condition precedent. The 
policy contained a no action clause, which 
provided that an action would not lie 
against the insurer unless all the conditions 
had been fulfilled. The Court held that 
since the cooperation clause was a condi- 
tion precedent the insured could not claim 
coverage unless he had fulfilled the condi- 
tions, and prejudice would not have to be 
proven by the insurer. The opinion is of 
special interest to insurance representatives 
because it is well reasoned and includes a 
review of a number of authorities on the 
subject. 

While the White case constitutes a fa 
vorable interpretation of the cooperation 
clause, there was an unfavorable interpre- 
tation in the State of Michigan within the 
past year. In the case of Kennedy vs. Dash- 
ner (Mich.) 30 N. W. (2) 46, 28 Auto Cases 
548, the Michigan Supreme Court held that 
the insurer was liable under its policy be 
cause it was not prejudiced by his failure 
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to cooperate. The accident occurred on 
une 22, 1945, and the insurer was not no- 
tified of the accident until August 8, 1945. 
The insured failed to appear at the trial, 
even though he was given ample notice. 
He also failed to cooperate in arranging 
an interview between the representative 
of the insurance company and his son, who 
was driving the car at the time of the acci- 
dent and who was sent to prison after hav- 
ing been found guilty of leaving the scene 
of the accident. ‘There was a disagreement 
among the judges. Four concurred in the 
majority opinion and there were two dis- 
senting opinions. One of the dissenting 
opinions was written by —_ Dethmer, 
who followed the condition precedent 
theory. 

The case of McCracken vs. Car and Gen- 
eral Insurance Corporation, Ltd., et al., 55 
Atl. (2) 894, 28 Auto Cases 668, decided 
by the Supreme Court of New Hampshire, 
is quite interesting on the question of mis- 
representation as to the ownership of the 
automobile. The Car and General brought 
an action for declaratory judgment to de- 
termine its obligation under the policy. 
The court found that the named insured 
misrepresented the ownership of the ve- 
hicle in applying for the policy in that the 
car was owned by the son, rather than by 
the named insured. The court ruled that 
the policy was voided for this misrepre- 
sentation and that the company was not 
bound to defend the action or pay any 
damages under the policy. 

Another interesting point in the case is 
whether the insurer had waived the mis- 
representation by retaining the premium. 
The court held that where knowledge of 
facts giving rise to a right of avoidance or 
forfeiture of a policy is not obtained until 
after a loss has occurred, the retention of 
the premium is not, as a matter of law, a 
waiver of the misrepresentation. 

Another case of unusual significance to 
insurance representatives is Dumas vs. Hart- 
ford Accident and Indemnity Co., (N. H.) 
56 Atl. (2) 57, 28 Auto Cases 583. This 
case involves the obligation of the insur- 
ance company to make a settlement within 
its policy limits. It also passes upon the 
liability of the insurance company in ex- 
cess of its policy limits, when a settlement 
is not made within the limits after an op- 
portunity to do so. The court held the in- 
surance company liable for the amount ex- 
pended by the insured in excess of the pol- 
icy limits, and made the following remarks 
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concerning the obligation of the insurance 
company to settle, 


“Something more than an act of judg- 
ment is involved in the decision of the 
insurer to stand trial or to settle. So far 
as its interest is concerned, there must be 
a willingness within the policy limit rea- 
sonably to spend its money in purchasing 
immunity for the insured. Due care must 
be exercised in ascertaining all the facts 
of the case, both as to liability and dam- 
ages, in learning the law and in —— 
ing the danger to the insured of being 
obliged to pay the excess portion of a 
verdict. While the insurer has a reason- 
able right to try its case in court, it can- 
not be unduly venturesome at the ex- 
pense of the insured. The caution of the 
ordinary person of average prudence 
should be employed.” 


The liability of an insurance company 
in excess of its policy limits is also involved 
in the case of Royal Transit, Inc. vs. Cen- 
tral Surety and Insurance Comporation 
(Wisc.) 29 Auto Cases 655. In this case 
the insurance company refused to settle 
within the policy limits. A judgment was 
entered in excess of the policy limits, and 
the insured sued to recover the excess 
amount that it was forced to expend. The 
insurance company was held liable in the 
United States District Court in the Eastern 
District of Wisconsin, and the decision was 
affirmed by the United States Circuit Court 
of Appeals in the 7th Circuit. The insur- 
ance company was held liable on the basis 
that it did not act in good faith. There was 
ample evidence to support the decision in 
favor of the insured, and insurance repre- 
sentatives should be familiar with this case 
so that they will have a more thorough un- 
derstanding and appreciation of their 
responsibility. 

Another case in which automobile insur- 
ance representatives will be interested is 
Peters vs. Tuell Dairy Co. (Ala.) 35 So. ©) 
344, 29 Auto Cases 630. The editor of the 
Journal appeared for the defendant in this 
case, and obtained a directed verdict. The 
suit, which was filed on August 28, 1946, 
arose out of an accident that occurred on 
December 24, 1943. The defendant pleaded 
the Statute of Limitations, and the Court 
directed a verdict for the defendant. The 
defendants were residents of Tennessee, 
and the Court held that the Statute of 
Limitations had tolled the action because 
the defendants were open to service at all 
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times under the Non-Resident Motorists 
Act. 

The most recent case selected by the Com- 
mittee will be of interest to automobile in- 
surance representatives who handle sub- 
rogation claims. Much has been written 
upon the right of an insurance company 
to subrogate against the Government un- 
der the Federal Tort Claims Act. The 
United States Circuit Court of Appeals, in 
the 6th Circuit, held in favor of the insur- 
ance company, in the case of Old Colony 
us. United States of America (Ohio) 29 
Auto Cases 689. The Old Colony insured 
a car owned by Charles Elliott, which was 
damaged by an army truck while it was 
parked. The insurance company discharged 
its obligation under its collision coverage, 
and sued under the Federal Tort Claims 
Act. The Act reads in part as follows: 


“Subject to the provisions of this title 
the United States shall be liable in re- 
spect of such claims, to the same claim- 
ants, in the same manner, and to the same 
extent, as a private individual under like 
circumstances . . .” 


The court held the insurance company 
to be a claimant under the Act and entitled 
to the benefits of the Act. 

The Supreme Court of Texas~ passed 
upon an important question, and made an 
interesting observation in the case of Mun- 
dy vs. Pirie Slaughter Motor Company, 206 
S. W. (2) 587, 28 Auto Cases 590. As a 
general proposition an owner who entrusts 
his automobile to a person known to him 
to be an incompetent or reckless driver is 
guilty of negligence and can be held liable 
for loss or damage in the absence of an 
agency relationship or an owner’s liability 
law. The Pirie Slaughter Motor Company 
loaned one of their automobiles to James 
Dickson. Dickson was involved in an acci- 
dent with Mundy; and the latter sued the 
Pirie Slaughter Motor Company. Mundy 
attempted to introduce in evidence that 
Dickson did not have a driver’s license, 
and that this fact was or should have been 
known to the defendant. The defendant 
objected to this evidence on the ground 
that it was immaterial and the trial court 
sustained the objection. The question pre- 
sented to the Supreme Court was whether 
or not this evidence was admissible. The 
court in its opinion reviewed all of the 
authorities on the proposition, and pointed 
out that in some states the evidence is im- 
material and not admissible. In other states 
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the evidence is admissible, but only as 
prima facie proof of negligence. In other 
states the evidence is admissible and, when 
established, constitutes negligence per se 
on the part of the owner. After citing al] 
of the authorities the court stated: 


“In part the differences in the hold. 
ings of the courts in other jurisdictions 
are to be explained upon the grounds of 
differences in the statutes requiring op- 
erators of motor vehicles to have licenses, 
Where licenses are required simply for 
the purpose of identification of the driy. 
er or for the purpose merely of raising 
revenue, and no examinations or other 
requirements of competence are requisite 
to the issuance of a license, the fact that 
an operator does not have a license does 
not have any connection with his ability 
to operate the vehicle with skill and 
care.” . 


The Court held that the Texas Statute 
requiring operators of automobiles to have 
licenses was designed to insure a minimum 
of confidence and skill on the part of driy- 
ers for the protection of the public. Since 
the purpose of the Act was to promote 
safety on the highways the court held the 
evidence to be admissible and adopted the 
rule that it is negligence per se for an 
owner to loan his car to one he knows or 
should have known did not have a driver's 
license. 

The opinion of the Supreme Court of 
Minnesota in Mattfeld vs. Nester, 32 N. W. 
(2) 291, will be of interest to insurance 
representatives because it passes upon three 
points of interest. In this case, the accident 
occurred at an unprotected country inter- 
section. The car in which the piaintiffs 
were riding was traveling west, and the de- 
fendant was traveling south. Two suits 
were filed against the defendant, one by 
Mr. Mattfeld and the other by Mrs. Matt- 
feld. Before the trial Mrs. Mattfeld died, 
and Mr. Mattfeld was substituted as a spe- 
cial administrator in that action. The two 
cases were consolidated for trial, and the 
jury returned a verdict for Mr. Mattfeld 
individually and as special administrator. 
The verdict was sustained on appeal. 

The opinion contains a lengthy discus- 
sion of the right-of-way rule, and the case 
is of interest for that reason. In addition, 
the husband recovered for the funeral ex- 
pense in his individual action, The defend- 
ant objected but the objection was over- 
ruled. After commenting on the conflict 
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in the authorities the Court held that a 
husband is personally liable for burial ex- 

nse and can recover from the wrongdoer, 
and can even recover from the estate if he 
has paid the expense. In the trial of the 
death case the defendant asked for an in- 
struction to the effect that if the husband 
was found guilty of contributory negli- 
gence the recovery should be reduced pro- 

rtionately. The trial court refused to give 
the instruction, and the Supreme Court 
held that this was not reversible error on 
the theory that the husband's contributory 
negligence was in issue in his individual 
case. Lhe court stated that if he had been 
found negligent in his individual case the 
court could have reduced the verdict in 
the death case on its own motion. The 
plaintiff in the death action failed to prove 
his qualifications as a special administra- 
tor. The defendant asked for a new trial in 
the death case on that account, but the trial 
judge permitted the plaintiff to reopen the 
case after the verdict to prove his appoint- 
ment. On appeal the Supreme Court ap- 
proved this procedure. 
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The Automobile Insurance Law Commit- 
tee feels honored to have been called upon 
again to present a panel discussion during 
the annual meeting. A panel discussion has 
been arranged, which will be of interest to 
all of the members in attendance. The dis- 
cussion will be reported in a future issue 
of pad wg and all members are invited 
to read this amplification of the efforts of 
the Committee for this year. 

Respectfully submitted, 
FLETCHER B. CoLEMAN, Chairman 
Haroip A. BATEMAN 
Victor C. GORTON 
FRANK B. BELCHER 
MELVIN H. ZuRETT 
Myr_ F. PRIEstT 
ALLEN WHITFIELD 
James K. RANKIN 
WILLIAM D. HAssetTT 
Topp DANIEL 
Frep D, CUNNINGHAM 
Rosert T. Luce 
Joun E. Foster 
FRANK Howarp 
Joun R. Kitcu 


Report of the Life Insurance Committee 


S HAS BEEN customary in recent 

years, your life insurance committee, 
composed of 15 members, practicing in as 
many states, has conducted its activities ex- 
dusively through correspondence. Commit- 
tee members have been of much assistance 
in suggesting material to be included in 
this report and have made valuable con- 
tributions to the general subject of total 
and permanent disability in life insurance 
policies which was, in part, the subject of 
the forum discussion at the San Francisco 
convention, conducted jointly with the Ac- 
cident and Disability Committee. Plans for 
preparation and presentation of that dis- 
cussion required extensive correspondence 
with members of the life committee and 
the Chairman of the Accident and Disabil- 
ity Committee. 


State Legislation Pursuant to Public Law 15 


As a supplement to the pertinent section 
of the life committee’s report of last year, 
published in the October, 1947, Journal, 
page 261, your committee would like to 
report legislative developments since then. 
Of course, all Association members inter- 
ested in the subject are aware that the 
moratorium of Public Law 15 or the Mc- 


Carran Act, expired on June 30, 1948, and 
that thereafter Federal anti-trust statutes, 
such as the Sherman Act, Clayton Act, Fed- 
eral Trade Commission Act, and Robinson- 
Patman Act, became applicable to the 
whole field of insurance to the extent not 
already regulated by state legislation. 

While, as stated in last year’s report, life 
insurance companies were not directly af- 
fected by rate regulatory legislation which 
had been enacted in 43 states, it should be 
observed that now all 48 states, Alaska, 
Hawaii, Puerto Rico and the District of 
Columbia have in effect some form of rate 
regulatory laws. (Note recently filed suit 
in Federal District Court, Eastern District 
of Arkansas, North Little Rock Transporta- 
tion Company v. National Bureau of Cas- 
ualty Underwriters, et al, for injunction 
and treble damages under Clayton Act, al- 
leging a contract and conspiracy in restraint 
of trade under Sherman Act. (Eastern Un- 
derwriter, August 27, 1948, issue, p. 25.) 

As for fair trade practice measures, in 
which life insurance companies are vitally 
concerned, it should be noted that New 
York passed such a statute in 1948 and so 
did Louisiana. 

Other related legislation recently passed 
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worthy of note here is a Rhode Island Stat- 
ute, passed in 1948, requiring the filing 
with and approval by the Insurance De- 
eg of Accident and Health policy 
orms. Some forty other states already re- 
quire this. Also passed in Massachusetts, 
New Jersey and New York in 1948 was 
legislation regulating the ownership of in- 
surance stock by other insurance compa- 
nies. Connecticut, Illinois and Pennsylvania 
passed similar legislation in 1947. 

New Insurance Codes were passed in 
in South Carolina, Utah and Washington 
in 1947 and in Louisiana in 1948. 


Community Property 


A noteworthy development in this field 
since the filing of last year’s committee 
report is the decision of the Supreme Court 
of Pennsylvania in the case of Willcox v. 
Penn Mutual Life Insurance Company, 12 
L. C. 968, 55 A (2) 521, November, 1947, 
holding the recently passed Pennsylvania 
statute unconstitutional. This decision was 
reached because the Court found the stat- 
ute to be “vague, indefinite and uncertain” 
and its provisions “incomplete, conflicting 
and inconsistent” and, furthermore, if ap- 
plied to the particular facts of the case, it 
would deprive the insured spouse of his 
property without due process of law, in 
contravention of both State and Federal 
constitutions. This is because the act at- 
tempts to make income from separate prop- 
erty, that is, property of the husband ac- 
— by him before the effective date of 

e act, community property. 

The facts of the case are briefly that the 
policy involved was issued years before the 
effective date of the act which was Septem- 
ber 1, 1947. On October Ist, the insured 
paid a premium, serving notice on the in- 
surer that the money with which he did so 
came from three sources: 


(1) Income due him as life tenant of a 
trust created many years before by 
will of his grandfather. 

(2) A dividend from corporate stock. 

(3) Cash he had owned prior to Sep- 
tember Ist. 


After paying the premium he assigned the 
policy, without consideration, to the plain- 
tiff. The plaintiff then applied to the Com- 
pany for a paid-up policy and a loan se- 
cured by its cash surrender value. The 
Company refused the request without con- 
sent of the insured’s wife who was the bene- 
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ficiary. Plaintiff then sued for mandatory 
injunction, directing the Company to grant 
his request. The Supreme Court took oris. 
inal jurisdiction and decreed that the as. 
signment of the policy was proper and he 
was entitled to the rights he sought. 

The opinion of the Court is an interest. 
ing review of the fundamentals of com. 
munity property and an illuminating com- 
parison of the basic differences as to the 
incidents of property rights under the Span- 
ish law and the Common law. 

NOTE: This decision is the subject of a 
Minnesota Law Review article, vol. 32, 
No. 6, Minnesota Law Review p. 639, (May, 
1948). That article states that the statutes 
of Nebraska, Oklahoma and Oregon are 
substantially similar to the Pennsylvania 
statute, and, therefore, may be open to the 
same objections as to constitutionality. Not 
so the Michigan statute, which was repealed 
with saving provisions (sec. 26.216, Mich. 
Statutes Ann. Supp., Effective May 10, 
1948). That statute provided that the in- 
come from separate property remained sep- 
arate. The Hawaii statute, in expressly pro- 
viding that the income from separate prop- 
erty becomes community property, may also 
be vulnerable on that account. However, 
the Hawaii, Oregon and Oklahoma statutes 
contain. severability clauses so that the acts 
may not be unconstitutional in their en- 
tirety as was the Pennsylvania statute. 


The Abandoned Property Law Problem 


In last year’s report of the Life Insurance 
Committee it was suggested that serious con- 
stitutional difficulties might arise from con- 
flicting claims of different states to seize 
for escheat the proceeds of insurance poli- 
cies which have remained unclaimed for a 
specified number of years. It was hoped 
that a decision of the Supreme Court of 
the United States might extricate the in- 
surance companies from the dilemma in 
which the New York statute, as construed 
by the New York court, had apparently 
placed them. It was pointed out that the 
New York decision in Connecticut Mutual 
Life Insurance Co., et al. v. Moore, 65 N. Y. 
S. (2) 143, might subject an insurance com- 
pany to a double payment of a single li- 
ability. Seemingly, the latest pronounce- 
ment of the Supreme Court of the United 
States has only accentuated the confusion. 
The Connecticut Mutual case, after being 
affirmed by the Appellate Division, 69 N. 
Y. S. (2) 323, and with one modification 
by the Court of Appeals, 297 N. Y. 1, was 
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ed to the Supreme Court December 
19, 1947, and decided March 29, 1948. 
six members of the Court, in an opinion 
by Mr. Justice Reed, held that by asserting 
its right to the care and custody and ulti- 
mately to the escheat of what might fairly 
be said to be abandoned property, the 
state did not impair the obligation of the 
contract as between the insurer and claim- 
ants thereunder. The court rejected the 
contention of the insurance companies that, 
in dispensing with the contractual condi- 
tions precedent to liability on the policy, 
the state was transforming an obligation 
which is merely conditional into one that 
is liquidated and rendering it difficult or 
impossible for the insurer to establish com- 
plete or partial defenses which it may have 
to the individual policy. 

Upon the more serious question as to 
the jurisdiction of the state to seize the 
funds of a foreign company where the 
state’s only contact with the transaction is 
based on the fact that the policy was origi- 
nally “issued for delivery” within the state 
upon a person then resident within the 
state, the court affirmed the judgment of 
the New York court, with the following 
reservation: 


“We do not pass upon the validity in 
instances where insured persons, after 
delivery, cease to be residents of New 
York or where the beneficiary is not a 
resident of New York at maturity of the 
policy. As interest of other possible par- 
ties not represented here may be affected 
by our conclusions and as no specific 
instances of those types appear in the 
record, we reserve any conclusion as to 
New York’s power in such situations.” 


Mr. Justice Jackson, with the concur- 
rence of Mr. “een Douglas, dissented, on 
the ground that, since the action was one 
for a declaratory judgment as to the validi- 
ty of a statute, the cases of non-resident 
beneficiaries were before the court as much 
as any other concrete case; that the effort 
to remain noncommittal as to them is self- 
delusive, since it is accompanied by a com- 
mitment as to all the factors which shape 
the conclusion reserved; and that the state’s 
contacts with the transaction are not such 
as to bring the matter within the territorial 
operation of its legislation. The view was 
also expressed that the matter was not prop- 
erly to be decided in the absence of other 
states who might, with better show of right, 
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claim that the unclaimed insurance should 
escheat to them. 


Mr. Justice Jackson said: 


“It seems to me that the constitutional 
doctrine we are applying here, if we are 
consistent in its application, leaves us in 
this dilemma: In sustaining the broad 
claims of New York, we either cut off 
similar and perhaps better rights of 
escheat by other states or we render in- 
surance companies liable to two or more 
payments of a single liability. If we im- 
pale ourselves, and the state and the in- 
surance companies along with us, on 
either horn of this dilemma, I think the 
fault is in ourselves, not in our constitu- 
tion.” 


He further pointed out that: 


“New York can show neither actual 
nor constructive dominion over the prop- 
erty now sought to be escheated. The pro- 
ceeds to be escheated are held by out-of- 
the-state insurance companies and by no 
stretch of the imagination are they with- 
in New York’s dominion. And certainly 
residence of the insured at the time the 
policy issued cannot generate construc- 
tive possession of either beneficiary's 
claim or the actual proceeds at maturity 
or at the time of abandonment.” 


Mr. Justice Frankfurter also dissented, 
expressing substantial concurrence with the 
opinion of Mr. Justice Jackson, and dwelled 
particularly upon the impropriety of de- 
ciding merely hypothetical questions which 
are intertwined with and concern interests 
not before the court. He pointed out that 
the New York court had sustained the state 
authority against funds not claimed nor 
defined, 


“except compendiously defined as the 
right to go against insurance companies 
doing business in New York for the pro- 
ceeds of policies delivered in New York 
upon the lives of insured then resident 
in New York. This general decision the 
court rejects. Instead, it carves out dif- 
ferent and limited claims for which New 
York may go without any indication that 
there is anything on which such claims 
could feed. In any event, such a mutilat- 
ed affirmance of the decision of the New 
York Court of Appeals, with everything 
else left open, is bound to hatch a brood 
of future litigation. Claims of the States 
of domicile of the insuring companies, 
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claims of the States of residence of the 
insured at the time of maturity, claims 
of the States of residence of beneficiaries 
other than the assured at time of maturi- 
ty, are all put to one side here as not 
presented by the record though they are 
as much presented as what is decided. To 
revenue-eager States there are practical 
situations full of potentialities.” 


Of course these potentialities are of seri- 
ous concern to the insurance companies. 
Under present statutes it would appear both 
New York and Pennsylvania may seek to 
escheat the unclaimed proceeds of a policy 
written by a Pennsylvania company on the 
life of a New York resident. With the en- 
couragement given by the present decision, 
other states may enact similar statutes. 
However, it is difficult to believe that the 
Supreme Court will ultimately hold that in- 
surance companies are liable to make two 
or more payments of the proceeds of the 
same policy to different States. 


MISCELLANEOUS DECISIONS 


Attachment of Assignee’s Interests 


Rosenthal v. Maletz, et al, 78 N. E. (2) 
652, Mass. Sup. Jud., 4/48. 

Plaintiff, holder of certain promissory 
notes, sued in equity to reach and apply 
in payment the cash surrender value and 
disability income payments under life in- 
surance policies issued by defendant New 
York Life. These policies on the life of de- 
fendant Maletz had been assigned to his 
wife, Francis. The insured and wife were 
endorsers and, therefore, debtors on the 
notes. Being non-residents of the Common- 
wealth they were not amenable to personal 
service of process. A principal question was 
whether there was jurisdiction quasi in rem 
to proceed against the interest of the as- 
signee in the policies. Construing G. L., c. 
214, sec. 3 (7), the Court held there was 
such jurisdiction because the section ex- 
pressly allows a creditor to reach the prop- 
erty of a non-resident debtor; that a debt 
(the obligation of the insurer to pay dis- 
ability benefits) is situated where the debt- 
or is amenable to suit; that a disability con- 
tract in a life policy is a property right. 

However, the part of the decision we 
wish to point out specially is that, because 
the assignee’s interest was general and gave 
her the exclusive right to receive the dis- 
ability benefits, they were attachable in 
payment of her liability on the notes be- 
cause not protected by the Massachusetts 
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exemption statute, G. L. c 175, sec. 1104, 
If, however, they had not been assigned and 
were payable to the insured, they would 
have been protected from his liability op 
the notes. 

The decision is interesting in view of the 
dearth of decisions on the exact point, | 
is by no means a departure from the trend 
of decisions which limit the protection of 
life insurance exemption statutes to the in. 
sured and in some instances the beneficiary 
named in the contract. Basically, it is jp 
accord with the elementary principle of 
attachments, namely, that which is trans. 
ferable or assignable is attachable. Further. 
more, it is in line with the weight of au. 
thority that the debtor's creditor may sue 
the debtor’s debtor in any jurisdiction jn 
which the debtor himself could maintain an 
action. 

Dicta indicates that the court recognizes 
that the cash surrender value of a life in- 
surance policy is not “property” subject to 
attachment, particularly where the policy 
provisions, on which the payment thereof 
is predicated, have not been fulfilled. Thus, 
it may be assumed that the court would 
sustain the present authority in Massachu- 
setts to the effect that the inchoate or po- 
tential right to cash surrender value in a 
life insurance policy payable to a named 
beneficiary is exempt from the claims of 
creditors of the insured. 


Continuing Representations—U berrima 
Fides 


Massachusetts Mutual Life v. The Co- 
hen, Friedlander & Martin Co., 166 Fed. 
(2) 63, 12 L. C. 1094, U. S. C. C. A. 6th, 
2/48, (Cert. to U. S. Supreme Ct. denied 
13 L. C. 152, 5/48). ' 


A refreshing and reassuring application 
of the familiar but too seldom recognized 
principle that insurance contracts are 
founded on Unberrima fides (most perfect 
good faith). The insurer sought, obtained 
and sustained its action for rescission of a 
policy for $40,000 on the premise that fail- 
ure to disclose a change in condition of 
health between date of application and de- 
livery of policy was bad faith and would 
avoid the contract. It relied on the famous 
decision of the U. S. Supreme Court in 
Stipcich v. Metropolitan, 277 U. S. 311. The 
U. S. District Judge, (opinion 70 F. Supp. 
186, 2/47) referred to “The Golden Rule 
* * * 4 very pertinent rule of -. quot- 
ed Bouvier’s Law Dictionary definition of 
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“yberrima fides” and characterized the 
facts as “shocking to the conscience,” “a 
bold attempt to exchange $4,910.00 (the 
first premium) for $40,000.” 

The Circuit Court of Appeals readily af- 
firmed the judgment of the District Court. 
It held there was little if any difference 
between this and the Stipcich case, supra, 
and that there were no Ohio statutes or 
decisions on the point in question. The 
facts are parallel to those of Stipcich. The 
life proposed and the secretary of the de- 
fendant company joined in the application 
for the policy which provided that it should 
not become effective until the application 
had been approved, the premium paid and 
the policy delivered to either the life pro- 

d or the owner “and that thereupon 
the insurance shall become effective upon 
the date of issue stated in said policy.” Such 
date of issue was prior to the date of the 
application. Between the date of the appli- 
cation and the date of delivery, the life 
proposed had two heart attacks. When the 
policy was delivered to the owner the agent 
inquired of the owner's officer paying the 
premium as to the whereabouts of the life 
proposed and was informed he was out of 
town. That officer then knew of the heart 
attacks but failed to disclose them. The 
Court held it was his duty to do so; that 
the failure was not fair dealing and that 
there was an obligation to disclose “im- 
posed by law as a result of the relationship 
assumed by them and because of the pecu- 
liar character of the insurance contract 
* * * not dispensed with by the failure of 
the insurer to stipulate in the policy for 
such disclosure.” Stated differently, but fa- 
miliarly, the Court referred to the rule of 
many leading cases, that in the absence of 
special contract provisions the representa- 
tions in an application for insurance con- 
tinue to and are made as of the time of 
delivery of the policy. 


“Suicide, Sane or Insane” Distinguished 


Franklin v. John Hancock Mutual Life, 
N. Y. C. of A., 13 L. C. 348, July, 1948. 


This very recent decision by the highest 
Court of the State of New York is of con- 
siderable interest to insurance companies 
issuing policies to the residents of the State 
of New York because it holds that a policy 
provision excluding from life insurance 
coverage death due to suicide within two 
years from the date of issue of the policy 
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does not conform to the New York “Stand- 
ard Provisions” statute. 

The offending policy provision in ques- 
tion limited the amount payable in the 
event of death “if the insured shall die 
within two years from the date of issue of 
this policy by self destruction while sane or 
insane.” This policy form appears to have 
had the approval of the Superintendent of 
Insurance. The statute, section 155, 2 (b), 
in effect when the policy was issued, pro- 
vides that no life policy issued or delivered 
in New York shall contain any provision 
which excludes liability for death except 
“A clause excluding liability * * * for death 
due to suicide occurring within two years 
* * *” It became effective January 1, 1940. 
The only other form of statutory limitation 
ever enacted into the law of New York was 
a condition of the “Standard Forms of Polli- 
cies” in the Laws of 1906, Sec. 101, Chap. 
326, effective January 1, 1907, amended by 
Laws of 1907, chap. 714 (repealed by Chap. 
28, Consol. Laws of 1909, effective January 
1, 1910), which read “Conditions— (The 
policy may here provide for restrictions of 
liability by reason of * * * suicide 
* * * .)” For many years insurers have 
been issuing policies with limitations in 
form or substance similar to the one now 
rejected. The reason for the decision was 
that the Court found that “the limitation 
is obviously less favorable to the plaintiff 
than the statutory exclusion clause,” and 
another section of the law, (sec. 143, sub. 3), 
requires that “the court shall enforce such 
policy or contract as if its provisions were 
the same as those specified in this chapter.” 
In other words, if there is to be a policy 
limitation in respect of suicide, it must not 
be in more restrictive language than the 
statute. That “self destruction while sane 
or insane” is more restrictive than “suicide” 
is based on old decisions of the Court which 
hold that the latter term meant only sane 
suicide. As the case was up on a summary 
judgment, there may be for trial an issue 
of the mental capacity of the insured at 
death, 


Estate Taxes on Life Insurance 


Matter of Zahn, 77 N. Y. S. (2) 904, 
Reversing 69 N. Y. S. (2) 829, 273 A. D. 
476 N. Y. Sup. Ct., App. Div., March, 
1948. 

The issue in this decision was whether 


an insurer was liable to an executor for 
reimbursement for Federal estate taxes paid 
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on the proceeds of a life insurance policy 
which had been disbursed by the insurer 
long before the executor’s demand. Be- 
cause the beneficiary had died leaving no 
estate, such reimbursement could not be ob- 
tained from her. When the insurer dis- 
charged its contract obligation it did not 
know that taxes would be payable on the 
policy proceeds. 

The New York Decedents’ Estate law 
(sec. 124) gives an executor who has paid 
State or Federal estate taxes the right, in 
fact it imposes upon him a duty to demand 
equitable pro-ration from “the persons in- 
terested in the estate to whom the prop- 
erty is or may be transferred or to whom 
any benefit accrues,” or “whomever (sic) 
is in possession.” The New York Surrogate 
held that this meant, in effect that, imme- 
diately at death, by operation of law, a lien 
for estate taxes arose upon the life insur- 
ance proceeds then due and unpaid and 
that, before paying, the insurer was bound 
to reserve an amount sufficient to meet any 
estate taxes that might later be found to 
be due. The obvious effect of such a con- 
struction is to make the insurer the gov- 
ernment’s withholding agent. The Appel- 
late Division of the Supreme Court, in the 
decision under consideration, reversed the 
Surrogate’s decree. 

The facts are that the Equitable Life 
Assurance Society issued a $50,000 policy 
on the life of Bernard Zahn, payable to his 
wife as beneficiary and assignee. Within 
two months after his death in 1937, the 
Company paid the full amount of the pol- 
icy to the wife, after notice to the New 
York State Tax Commission in compliance 
with the New York estate tax law. The Will 
was promptly admitted to probate. The 
Estate, aside from insurance, had a value of 
about $34,000 and, as a separate unit, was 
non-taxable. The insurance, aside from the 
policy in question, aggregated about $250,- 
000. ‘The Estate taxes, originally computed 
without this policy and paid by the execu- 
tors, amounted to about $25,000. The pro- 
ceeds of this policy were first held not tax- 
able by the Internal Revenue Department. 
That ruling was reversed and a tax of about 
$6,000 was assessed on the proceeds which 
the executors compromised, exhausting the 
true estate assets and leaving creditors’ 
claims in excess of $25,000. 

The reasoning of the Appellate Division 
was that obviously the insurer is not a “per- 
son interested in the estate” because it is 
not possessed of a beneficial interest in the 
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licy proceeds or otherwise. Nor was the 
insurer in possession of property required 
to be included in the gross estate at the 
time of the executor’s demand for rejm. 
bursement of tax. Hence, no liability on the 
insurer came into being when the claim on 
the policy was perfected. That being so, an 
executor has no right to seek apportion. 
ment or reimbursement from the insurer. 

The Court also considered the effect of 
the Internal Revenue Code, Sec. 826, sub. 
[c], (U. S. Code tit. 26) in effect in 1937, 
which provided that if life insurance pro. 
ceeds receivable by a beneficiary are part 
of the gross estate, the executor shall be 
entitled to recover from such beneficiary 
such portion of the total tax as the proceeds 
in excess of $40,000 bear to the net Estate. 
However, it held that this did not reserve 
to the Federal government any right to col- 
lect taxes on insurance moneys from the 
insurer nor give it a right to enforce its lien 
against the insurer. 

The Court readily recognized that a con- 
trary decision would compel companies to 
delay all disbursement of life insurance 
proceeds regardless of amount until all Es. 
tate taxes had been determined and their 
payment secured and thereby “would so 
drastically curtail the rights of insurance 
beneficiaries and interfere with the pro 
functioning of the insurance business det 
we cannot conceive that the Legislature in- 
tended any such result to follow the adop- 
tion of section 124 of the Decedent Estate 
Law.” It has recently come to our atten- 
tion that an appeal from this decision is 
pending in the New York Court of Appeals. 

NOTE: In Volume 9, University of Pitts- 
burgh Law Review, March, 1948, Page 157 
through 170, Mr. Thomas L. Wentling, 
member of the Allegheny County Bar, dis- 
cusses this subject and refers to the Zahn 
decision by the New York County Surro- 
gate. The article must have been written 
just before the New York Appellate Divi- 
sion decision came down. He compares the 
Pennsylvania case, In re Moreland’s Estate, 
42 A. (2) 63, 1945, wherein the Supreme 
Court, Pennsylvania, denied to executors 
the right to tax reimbursement from insur- 
ers out of insurance and annuity proceeds 
still undisbursed. The Pennsylvania statute 
construed is similar to the New York 
statute. 

Other states having statutes like New 
York and Pennsylvania are Arkansas, Cali- 
fornia, Connecticut, Delaware, Maryland, 
Massachusetts, New Hampshire, Tennessee 
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and Texas. New Jersey passed a bill which 
the Governor has not yet signed and which, 
like the Massachusetts law, expressly pro- 
yides that an estate shall not collect any 
portion of taxes from an insurance com- 


pany. 


Insurable Interest 


Though text writers and courts have con- 
sidered this subject times without number, 
especially during the earlier days of life 
insurance, and much has been said of the 
demands of public policy, and though it 
still is of primary interest to the under- 
writers, the more recent concept, that be- 
cause an insured person has such an insur- 
able interest in his own life that he may 
name whomsoever he wishes as beneficiary, 
has almost withdrawn it from the attention 
of insurance counsel. However, a few in- 
teresting cases reach the courts each year 
and it may be worth briefly observing here 
those which arose during 1947. 


Clayton v. Industrial Life, Clayton v. 
The State Mutual Benefit, 12 LC 1045, 
56 A (2) 292, Pa. Super., Jan., 1948. 


The beneficiary was the blood niece of 
the insured. She caused the policy to be 
issued and paid all the premiums, Her 
uncle lived as a member of her household 
for 20 years, then suddenly disappeared. 
Claim was predicated on 7 years unex- 
plained absence and resisted on the ground 
of lack of insurable interest. ‘The jury found 
for the beneficiary and the Superior Court 
sustained the trial court’s refusal to grant 
judgment n.o.v. Though it became effec- 
tive several years after the policy was is- 
sued, the Pennsylvania statute was applied. 
It defines “insurable interest” as “in the 
case of persons related by blood or law, an 
interest engendered wl love and affection, 
and in the case of other persons a lawful 
economic interest,” etc. Applying the fa- 
miliar principle that, “In all cases there 
must be a reasonable ground * * * to ex- 
pect some benefit or advantage from the 
continuance of the life of the insured,” the 
Court said, “The plaintiff had no insurable 
interest in the life of her uncle by virtue 
of the relationship alone.” However, it sus- 
tained the verdict because there was ample 
evidence of both an economic interest and 
an interest engendered by love and affec- 
tion. 


Matthews v. Matthews, 12 LC 935, 
(Kansas Supreme, Nov., 1947). 
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This case is interesting because of the 
unusual, if not novel manner in which the 
principle of the need for an insurable in- 
terest of a beneficiary in the life of an in- 
sured was invoked. Customarily, the insur- 
er raises it to invalidate a policy or claim 
thereunder. In this instance, the insured 
asserted the loss (or lack) of insurable in- 
terest to avoid the operation of part of his 
post-nuptual settlement agreement, made 
with the beneficiary when she was his wife. 
The agreement provided that the benefi- 
ciary was to be and remain irrevocable. 
A year later divorce was had. Thereafter, 
the insured filed an application for change 
of beneficiary with the insurer and brought 
this partition action, partly for the pur- 
pose of compelling the insurer to record 
the change. The divorced wife was, of 
course, a party to the action. In the action, 
the former wife moved for an order to di- 
rect the insured to assign the policy to her. 
As an objection to that motion, the insured 
contended that, by reason of the divorce, 
the former beneficiary no longer had an 
insurable interest and therefore an assign- 
ment of the policy or an order enforcing 
the agreement between them would be void 
on grounds of public policy. 

Rejecting this position as untenable, the 
Court held that as to old line life insur- 
ance, divorce does not operate to change 
the beneficiary (of course Texas law is 
contra). It held, further that there was no 
reason why the agreement was not valid and 
binding between the parties. Finally, and 
particularly pertinent to our subject, is the 
Court’s observance of the general rule that 
only the insurer can raise the question of 
insurable interest. 


Geisler v. Mutual Benefit Health and 
Accident (8/47) 12 LC 866, 10 L. C. 566, 
183 P. (2) 853 (Kansas Supreme). 


Geisler was insured under a group life, 
health and accident policy at the instance 
of his employer, Messer, who paid the pre- 
mium. No beneficiary was named in the 
policy proper, but the = emma attached 
designated Messer. Furthermore, an assign- 
ment “to the employer of so much of the 
benefits that may accrue to the employee 
under such policy as may be necessary to 
reimburse the employer for such damage” 
was executed with and attached to the ap- 
plication. Plaintiff's widow, as administra- 
trix of the insured sued both the employer 
and the insurer, contending payment to em- 
ployer was erroneous as he had no insur- 
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able interest to entitle him to be beneficiary 
and payee. The Court upheld insurer’s de- 
fense that this employer had an insurable 
interest in the life of his employee, because 
he took out the policy in good faith with 
the intention to recognize a moral responsi- 
bility for burial expenses should death re- 
sult, as it did in this case, from an accident 
which was an extraordinary hazard of the 
business of transporting petroleum prod- 
ucts and, furthermore, he sought to protect 
himself from financial loss because of liabil- 
ity for damages resulting from such hazards. 
It was interesting to note that the Court 
raised and passed the question how, in view 
of her contention that the contract was a 
wagering one and, therefore, invalid, the 
plaintiff, administratrix, could expect to 
recover under it. This suggests to your re- 
porter the query as to why the defendants 
did not assert the usual and well-established 
rule that the defense of lack of insurable 
interest is available only to the insurer as 
was done in Matthews v. Matthews, infra. 
NOTE: The designation of the employer 
as beneficiary of group life insurance 1s con- 
trary to the statutory law of most states 
which have statutory definitions of group 
life insurance. Such states in which the des- 
ignation of the employer as beneficiary is 
prohibited are California, Colorado, Dis- 
trict of Columbia, Illinois, Indiana, Iowa, 
Massachusetts, Michigan, New Jersey, New 
York, North Carolina, Ohio, Pennsylvania, 
Texas, Virginia, Washington, Wisconsin. 


Rio Grande National Life Insurance 
Company v. Tichenor, et al., U. S. D. C. 
(Northern District, Texas) 12 LC 800 
(2/6/47). 

The Texas rule that divorce terminates 
a spouse’s insurable interest and, therefore, 
her right to remain beneficiary of life in- 
surance is not inflexible. Here the divorce 
took place May 28, 1946. The insured, for- 
mer husband, died in July, 1946. A child 
was born to the beneficiary October 14, 
1946, so was living, though unborn, at the 
time of the divorce and insured’s death. 
Because the father and mother have legal 
obligations to support the child, the Court 
held the ex-wife’s insurable interest did not 
terminate. Some benefit or advantage from 
the continuance of the life of the insured 
remained to support a continuing insurable 
interest. 


Commonwealth Life Ins. Co. v. George 
(Jan., 1947, Ala. Sup.) 12 L. C. 254, 28 
So. (2) 910. 


That an aunt has no insurable interes 
in her nephew’s life, simply by reason of 
the blood relationship, was reiterated jp 
this decision. The policy in question was 
procured to be issued by the aunt who 
signed the applicant’s name to the applica. 
tion and named herself as beneficiary. The 
insured was a crippled and mentally retard. 
ed orphan minor who had been committed 
to a State School for four years. Plaintiff 
claimed to have had the care of this child 
after his father’s (her brother’s) death. If 
true, it did not impress the court because 
she was not found to be in loco parentis, 
Only 1 year elapsed between the father’s 
death and the commitment to the State 
School. The Court quoted a succinct A, L, 
R. note observing the U. S. Supreme Court 
rule of Warnock v. Davis, as tollows: 

“As there is much conflict among the au- 
thorities on the general question as to what 
constitutes an insurable interest, it may be 
helpful at the outset to bear in mind the 
statement of the Federal Supreme Court 
on this question to the effect that it is not 
necessary that the expectation of advantage 
or benefit should be always capable of pe- 
cuniary estimation, for a parent has an in- 
surable interest in the life of his child, and 
a child in the life of his parent, as does 
also a husband in the life of his wife, anda 
wife in the life of her husband; that the 
natural affection in cases of this kind is 
considered as more powerful, as operating 
more efficaciously, to protect the life of the 
insured than any other consideration; but 
that in all cases there must be a reasonable 
ground founded upon the relations of the 
parties to each other, either pecuniary or of 
blood or affinity, to expect some benefit 
or advantage from the continuance of the 
life of the insured, or otherwise the con- 
tract is a mere wager by which the party 
taking the policy is directly interested in 
the early death of the insured.” 

There was an additional important hiold- 
ing in line with the weight of authority that 
the incontestable clause does not affect or 
bar the defense of lack of insurable inter- 
est. 

The Court ordered refund of premiums 
with interest. 


Baker v. Mays and Mays, 12 LC 50 
(Tex. Civil Appeals, 12/46). 


This decision is noted in passing to re- 
cord the holding that a common law wile 
has an insurable interest in the life of her 
husband. The opinion is chiefly concerned 
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with the evidence on the issue of fact as 
to the common-law marriage. 


Dial v. Fisk, Admr., 197 SW (2) 598— 
12 LC 144 (Tex. Civil Appeals 10/46). 


The importance of the forum, where di- 
yorce and Texas public policy as to insur- 
able interest are concerned is suggested by 
this decision. The controversy was over the 
proceeds of group life insurance. The pol- 
icy was issued by a Massachusetts insurer 
to an Oklahoma employer and insured the 
life of an Oklahoma employee. The bene- 
ficiary appellant was the employee’s second 
wife. She had become such in Oklahoma 
before he became insured. Later the em- 
ployer transferred him to Texas and while 
residing there they were divorced. The di- 
vorced wife continued to be beneficiary of 
record though she remarried in Louisiana. 
The insured died in Texas, leaving as next 
of kin his three minor children by his first 
wife. Both their mother, as their next 
friend, and the beneficiary claimed the pro- 
ceeds. The insurer filed a bill of interplead- 
er in the Texas Federal District Court 
against the beneficiary and the administra- 
tor of the insured’s estate. The next friend 
intervened. The beneficiary moved to sus- 
pend proceedings until a declaratory judg- 
ment could be obtained in the Texas State 
Court. This motion was granted. The opin- 
ion under consideration affirmed the de- 
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claratory judgment in favor of the minor 
children. They prevailed with the conten- 
tions that the divorce rendered the benefi- 
ciary without insurable interest in the life 
of the insured in accordance with the pub- 
lic policy of the State of Texas and that 
even the doctrine of comity does not re- 
quire Texas Courts to enforce the substan- 
tive rights of a foreign contract if to do so 
would violate the public policy of the State. 
The Court intimated that if necessary it 
might have held that since the group pol- 
icy was a renewable term policy and had 
been renewed while insured was a resident 
of Texas, as to him it may not have been 
a foreign contract. 
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An Experience With Notice of Cancellation 


By JoHN W. APPERSON, Memphis 3, Tennessee 


ECENTLY we were called upon to de- 
fend a suit brought in our Chancery 
Court by the beneficiaries of a limited pay 
life insurance policy on which all premiums 
had been paid and which had terminated 
according to the records of the company 
for failure upon the part of the insured to 
pay certain amounts owing under a loan. 
The chancery bill sought recovery on the 
facts that a aalier had been issued, all pre- 
miums had been paid, the insured had died 
and hence payment was due. 

The company had notified the insured 
by registered mail of the default under and 
cancellation of the policy. There was a re- 
turn receipt in the file signed by an agent of 
the addressee. The file furnished us by the 
company contained facts which gave every 
indication of an airtight defense. 


The attorneys for complainants suggest- 
ed a stipulation on the facts, a proposal 
which always arouses one’s suspicions. We 
carefully considered what we thought to 
be every angle and both the general coun- 
sel for the company and we concluded that 
we had nothing to lose by stipulating, so 
we stipulated. We were confident the com- 
plainants had stipulated themselves out of 
court. The general counsel wrote: 


“We think it highly desirable to enter 
into the stipulation. In fact, it appears 
to us that if the stipulation is entered 
into, there is nothing for the court to do 
but enter judgment for the defendant.” 


Counsel for complainants had given us 
no intimation of what they were relying 
upon to get a decree in their favor. We went 
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to court full of confidence and secretly feel- 
ing sorry for opposing counsel, but all the 
time fearing that we probably had over- 
looked something, for we considered our 
adversaries capable attorneys. 

To our surprise, the main contention of 
opposing counsel was that the company had 
not properly declared a forfeiture of the 
policy. They contended that forfeiture not 
being favored, strict compliance with the 
policy provisions was necessary and that we 
had not so complied. Having read the pol- 
icy and the notice of cancellation, we were 
shocked that any such argument could be 
made. ; 


The policy provided: 

“Failure to repay such loan or to pay 
interest thereon shall not avoid this pol- 
icy unless the total indebtedness hereon 
shall equal the total loan value, nor un- 
til thirty days after notice shall have been 
mailed to the insured, and to the assignee 
of record, if any, to their address last 
known to the company.” (Emphasis sup- 
plied.) 


The company had mailed a properly 
worded letter to the insured more than 
thirty days in advance of failure to pay, to 
his last known address by registered mail, 
return receipt requested, and had received 
the return receipt signed in the name of 
the insured-addressee by Dr. S. E. Osborne, 
addressee’s agent. In fact, we felt that the 
company had really done even more than 
required by sending the letter by registered 
mail. That was just what our adversaries 
contended. They argued that had we sent 
our letter by ordinary mail and the letter 
had not been returned, we would have com- 
plied with the policy provision, but having 
received a return receipt not signed by the 
insured we had not properly cancelled the 
policy. 

We had never been confronted with the 
precise question raised by our adversaries 
and when they began to read from their 
authorities to the Chancellor, we were some- 
what surprised at some of the decisions. 
The question was likewise new to the Chan- 
cellor who, prior to going on the bench, 
had defended many cases for insurance 
companies. However, as adversary counsel 
kept reading from and referring to their 
authorities, we began to see some hope and 
some distinctions in our favor. 

Our good client had almost gone too far, 
had almost leaned over backward in giving 
its notice to the insured. It had failed to 
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follow the simple rule of doing just exactly 
what the policy contract said to do, no more 
and no less. However, it was, no doubt, at. 
tempting to comply with the weight of au. 
thority to the effect that the receipt of a 
notice of cancellation mailed by the insurer 
is held to be necessary. 123 A. L. R. 1008, 
note. 

We were given an opportunity to present 
a brief to the Chancellor and succeeded jn 
winning a decree in favor of our client. 

The reasoning in many of the cases js 
that when one mails a letter in the ordinary 
mail unregistered, it is more likely to be 
received by the addressee because it will be 
left at the address for the addressee wheth- 
er or not he or anyone else is there to re. 
ceive it. Whereas if it is unrestricted regis. 
tered mail, someone must receive it and 
sign for it, either the addressee or his agent. 
If restricted, then only the addressee may 
receive it. 

The Chancellor held that it would be 
presumed that the insured-addressee of the 
registered letter actually received the no- 
tice of cancellation because it would be 
presumed that the postman on the route 
did his duty, that he knew the addressee, 
took the letter to the right address and he 
knew that the agent who signed the name 
of the addressee had authority to do so. Of 
course, had the complainants produced evi- 
dence to overcome this presumption, we 
probably would have failed. 

Adversary counsel relied upon such cases 
as: 


Long v. Home Indemnity Co. of N. Y. 
(La. 1936) 169 So. 154. 
Werner v. Commonwealth Casualty Co. 
(N. J. 1931) 156 Atl. 116. 

Fidelity & Casualty Co. of N. Y. v. 
Riley (Md. 1935) 178 Atl. 250. 

Kamille v. Home Fire & Marine Ins. 
Co., 221 N. Y. S. 38. 


These cases and others involved regis- 
tered letters which were in fact undelivered 
and the notice was held to be insufficient 
to comply with policy provisions similar to 
the one we have quoted from the policy 
involved. The undisputed fact of non-de- 
livery was accorded great weight in the 
above authorities. It was reasoned that the 
insurer had undertaken a method of mail- 
ing more likely to be not delivered than 
ordinary mail. There appears to be no sub- 
stantial difference between unrestricted reg- 
istered mail and ordinary mail except that 
unless the postman can find someone at 
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the address to sign the return receipt, the 
letter is returned. In this regard the court 
in the Riley case said: 


“A registered letter requires a receipt 
from the addressee or from someone at 
the place addressed who would customar- 
ily receive the addressee’s mail. If such 
a delivery had been made and receipt 
taken, the cancellation clause with regard 
to mailing would have been gratified, the 
only difference being that an ordinary 
letter would have been dropped in the 
mail receptacle at the door, while the 
registered letter would have to be deliv- 
ered to someone in the house and either 
would have been a mailing within the 
meaning of the policy.” 


In sustaining our contentions the Chan- 
cellor referred to: 


Fidelity & Casualty Co. of N. Y. v. Riley 
(supra). 

Fields v. Western Millers Fire Ins. Co. 
(1944) 50 N. Y. S. 2d 70. 

Miller v. Penwell (Okla. 1925) 239 
Pac. 651. 


The Chancellor relied upon the above 
quoted paragraph from the Riley case. 

In the Fields case the New York court 
reviewed the Kamille decision and stated 
the issues and its decision as follows: 


“Under date of May 9, 1941, the de- 
fendant caused a notice of cancellation to 
be sent to the plaintiff at the address 
stated in the policy, by registered mail, re- 
turn receipt requested. This notice was 
never received and the plaintiff claims it 
was not sufficient to work a cancellation. 

The question is a narrow one which 
apparently has not been squarely passed 
upon in this State. From the cases which 
have touched upon somewhat similar 
situations, however, it seems to be a rule 
that where a sender by some affirmative 
act, controls the circumstances of actual 
delivery to the addressee, and by such act 
prevents actual delivery, the requirement 
of mailing is not complied with. 

Here, it is true the defendant did in a 
certain sense seek to control the circum- 
stances of the delivery, in that he sought, 
insofar as possible, to be sure that the 
cancellation notice reached the other 
party. On the other hand, there is no evi- 
dence that this additional safeguard 
which was attempted prevented delivery. 
In the decisions which have held that 


registered mail was not a mailing within 
the intent and meaning of similar con- 
tractual or statutory requirements, this 
element has been present.” 


In holding the sending of notice by reg- 
istered mail a compliance with a contrac- 
tual provision in the policy, the court said: 


“In the case at bar the sender has done 
all and even more than was necessary in 
an attempt to insure delivery of the can- 
cellation notice. If the addressee had been 
able to show, as was done in the cases 
above cited, that this extra precaution 
prevented him from receiving the notice, 
the situation would be entirely different. 
Such is not the case, however, and under 
the circumstances herein presented, I 
hold that the mailing by registered mail 
was as a matter of law a compliance with 
the contractual provision.” 


The Miller case from Oklahoma involved 
a lease from the state and an attempt to 
forfeit the same by notice sent by registered 
mail. The statute required notice by regis- 
tered mail if the post office address of the 
lessee were known. The registered letter 
involved was delivered to one Henry Mil- 
ler who signed the return card as agent for 
the addressee. The sole issue was whether 
the plaintiff Miller had been properly no- 
tified of the forfeiture. The Supreme Court 
of Oklahoma mentioned the general pre- 
sumption of delivery (31 C. J. S. 778 Evi- 
dence Sec. 136). It commented on the postal 
regulations as to general registered letters 
to the effect that the letter must be deliv- 
ered to the addressee, or any responsible 
person to whom the addressee’s ordinary 
mail is customarily delivered. The court 
then said: 


“The contention that the registered 
letter containing the notice, in order to 
constitute service upon the plaintiff in 
this case, must have been delivered by 
the postal department to the plaintiff 
personally, cannot be sustained. In the 
absence of any election to the contrary, 
the presumption is that the officers of 
the department did their duty, that the 
registered letter containing the notice 
was delivered to a person authorized by 
the departmental regulations to receive 
it, for and in behalf of the plaintiff, and 
that the plaintiff received it from the 
person authorized to receipt for it at the 
post office.” 
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It is not our purpose to write a treatise 
on this subject, but simply to tell of our 
experience and the lessons to be learned 
therefrom. One of which is for the prac- 
ticing attorney never to be too sure of his 
case but to always remember that when an 
opposing attorney brings a law suit he gen- 
erally has a theory which may have some 
merit. The other is for the home office to 
watch its step when attempting to cancel 
a policy. Our suggestion would be for the 
home office to mail two letters to the in- 
sured, one by ordinary mail and one by 
unrestricted registered mail with return re- 
ceipt requested. Should the receipt come 
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back showing no delivery, then have some. 
one deliver the notice in person to the jp. 
sured. To be absolutely certain the latter 
method should be followed in any event, 
Of course, the policy provisions as well as 
the statutory provisions of the state jp 
which the insured lives should be carefully 
pursued. 

The general authorities on the subject 
of cancellation of insurance policies are to 
be found in 32 C. J. Insurance, Secs. 494. 
481, 45 C, J. S. Insurance, Secs. 442.474 
29 Am. Jur. Insurance, Sec. 282-289, Notes 
in 14 A. L. R. 200, 35 A. L. R. 1472 and 
123 A. L. R. 1008. 


Public Law 656—80th Congress 


By Greorce W. Orr, New York, New York 


Amendment Exempting From Liability Any 
Person Having Security Interest in or 
Security Title to Aircraft Unless 
in Possession or Control 


This bill (approved June 16, 1948) is an 
amendment to the Civil Aeronautics Act 
of 1938, as amended (52 Stat. 973; U. S. C. 
49,401) as Sec. 504 and provides: . 


“No person having a security interest 
in, or security title to, any civil aircraft 
under a contract of conditional sale, 
equipment trust, chattel or corporate 
mortgage, or other instrument of similar 
nature, and no lessor of any such air- 
craft under a bona fide lease of thirty 
days or more, shall be liable by reason 
of such interest or title, or by reason of 
his interest as lessor or owner of the air- 
craft so leased, for any injury to or death 
of persons, or damage to or loss of pro 
erty, on the surface of the earth (wheth- 
er on land or water) caused by such air- 
craft, or by the ascent, descent, or flight 
of such aircraft or by the dropping or 
falling of an object therefrom, unless 
such aircraft is in the actual possession 
or control of such person at the time of 
such injury, death, damage, or loss.” 


Everyone interested in aviation has been 
interested in getting Sec. 5 of the old “Uni- 
form” State Law for Aeronautics’ nullified 


*1936 USAVR 376. This section holds the owner 
of any aircraft to absolute and unlimited liability 
for injury to innocent persons and property on the 


ground. 


in the states where it is effective.’ This Act 
does not nullify the law, but does attempt 
to give relief from one of the inequities of 
the law—to the technical owners not in ac- 
tual possession or control at the time of 
damage. This would help in the financing 
of aircraft and is the reason given for pass- 
ing the bill. It does not give any relief 
whatever to the private owner, airline or 
fixed base operator who have absolute and 
unlimited liability thrust upon them re- 
gardless of merit. 


The objective of the law is most desir- 
able, so far as it goes, but one must stop to 
consider the price paid for this relief. It is 
probably true that the Air Transport As- 
sociation favored the bill because of its 
help in financing its members’ operations 
or purchases by pledging flying equipment 
as collateral. Without thinking the matter 
through, it seems so much easier and sim- 

ler to obtain this relief federally than to 

ave the law corrected in the various states. 
Whether it will be a Frankenstein to come 
back to plague them is the question. 

What has happened is that the Federal 
Government has undertaken to void the 
law of the state in which the accident oc 
curred. For instance, New Jersey’ law pro- 
vides that the owner of an airplane is abso- 
lutely liable without limit for any injury 
done innocent third persons on the surface 
or damage to their property. A plane lands 


*Delaware, Hawaii, Indiana, Minnesota, New Jer- 
sey, North Dakota, South Dakota, South Carolina, 
Tennessee, Vermont, Wisconsin, Montana and 
Wyoming. . 

*New Jersey Revised Statutes Sec. 6:2-7. 
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on a house in New Jersey, killing an occu- 
nt and burning the house down. This 
Federal law attempts to say that New Jer- 
sey has no right to control the right of ac- 
tion of its own residents in connection with 
a happening within its own borders. New 
Jersey says the owner is liable. This Amend- 
ment says certain owners shall not be liable 
except under stated conditions. The Fed- 
eral Government has thus invaded the 
right of the states to control the law ap- 
plicable to torts within its borders—a very 
radical departure from present law. Except 
in special circumstances like the social laws 
growing out of the master and servant rela- 
tionship and certain maritime laws, the 
states have thus far retained this control, 
even with respect to interstate carriage. 

First, there is the question of the consti- 
tutionality of the law. It should be most 
questionable. Practically, I think there is 
little doubt that our present Supreme Court 
would uphold this or any other law which 
places more power in the central govern- 
ment. 

The more important consideration is the 
effect of the precedent set by this law. The 
law itself is just and highly desirable, there- 
fore was a perfect cloak for getting a Fed- 
eral tort law passed (and which will prob- 
ably be upheld by Federal courts) as a 
precedent for other aviation liability legis- 
lation which has been offered and which 
we may expect to be offered in the future. 


If the Federal Government can control 
local accidents to local citizens in every 
state, it ean set aviation apart for a differ- 
ent standard of liability, even impose upon 
the industry such a bill as proposed by Sen- 
ator George a couple of years ago. And, of 
interest to those not particularly interested 
in aviation, the precedent is set for extend- 
ing Federal liability control over railroads, 
buses, trucks and even automobiles. 

It is primarily the business of those in 
aviation to handle legislation affecting avi- 
ation. I am simply calling attention to the 
fact that the first _ has been taken to 
extend Federal jurisdiction over liability, 
and, as a natural sequence, the compulsory 
insurance that has been a part of most of 
the bills offered previously. 


Please let me emphasize that this law ap- 
plies to no one but “security” owners—not 
the rank and file of commercial and pri- 
vate flyers. It is therefore urged that laws 
based on Sec. 5 of the Old “Uniform” State 
Law for Aeronautics be repealed in the 
states still having them. There are not many 
states having this law‘ and it would not be 
a big job for any organization —for in- 
stance, the National Association of State 
Aviation Officials or the local State Aero- 
nautics Commission—to interest local avi- 
ation people sufficiently to get the law 
repealed. 


*2 Supra. 





